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PREFACE. 



In its earliest shape this work was prefixed to a work 
on the Conveyancing and Settled Land Acts, published 
by the Author in conjunction with his friend Mr. Henry 
J. Hood. Though it has been so greatly enlarged that 
it might almost seem to be a new work, its original 
plan has been retained; and much of the matter con- 
tained in the newly-added chapters, is an expanded and 
completed version of detached remarks upon the same 
subjects contained in the last edition. The following 
chapters are entirely novel : — Chapter XI. on the Rules 
of Limitation at Common Law ; Chapter XIII. on the 
Rule in SheUey^s Case ; Chapter XVI. on the Descent of 
a Fee Simple ; and Chapter XXV. on Concurrent 
Ownership. 

The Author is indebted to his friend Mr. W. R. 
Sheldon, of Lincoln's Inn, for the General Index at 
the end of the work. 

A good many additional references, chiefly to the 
serial reports, will be found in the Table of Cases. 
The new series of the Law Journal Reports and Law 
Times Reports are cited without any addition. The 
new series of the Jurist is indicated by the addition 
of"N. S." 
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VI PREFACE. 



It is hoped that the Report of the Case of Witham v. 
Vane, before the House of Lords, which is given in the 
Appendix, will be found of interest to the profession. 

To the attention of any reader who may be inclined 
to think that these pages are cumbered with an over- 
dose of archaic learning, the Author would commend 
the lesson to be learned from the Case of Blake v. 
Hynes, referred to at p. 227 of this work. That the 
recondite question there discussed should, after some 
centuries of oblivion, have emerged into practical im- 
portance in the year 1884, affords as striking a con- 
firmation as could be desired of the truth of Lord 
Coke's remark: — "There is no knowledge, case, or 
" point in law, seeme it of never so little account, but 
" will stand our student in stead at one time or other, 
" and therefore in reading nothing to be pretermitted." 
(Co. Litt. 9 a.) 

In the Preface to his Essay on Estates, Preston speaks 
of the "incredible labour" which that work had cost 
him. If the present writer had never attempted to 
grapple with kindred subjects, he would never have 
understood the significance of those words. He will, 
therefore, have the less right to complain, if his readers 
should skim lightly over his sentences with small thought 
of the pains it cost to frame them. 



2, Stoke Buildings, Lincoln's Inn, 
Ut February, 1885. 
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« respects, fit to be proposed as an example for other abridgments 
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ADDENDA ET CORRIGENDA. 



Page 30, line 7 from bottom, /or 1 Com. Dig. 378, read—l Com. Dig. 618. (The 
reference in the text is to the first edition of Gomyns.) 
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37, line 2 from bottom, add Bishop of Wittcheater^t Cate^ or Wright v. Wright^ 
2 Rep. 43 ; Serj. Moore's Bep. 425. 

89. The yisitorship of a college is suspended during a temporary union of 
the office with the headship of the college, and reviyes upon a sever- 
anoe. {Rex v. Bishop of Chester^ 2 Stra. 797.) It seems to follow, that 
a yisitorship might be limited, upon its creation, by way of desultotj 
limitation. 

90, last line, /or 1 East, 452, read—l East, 442. 

154. The decision in Dunn v. Flood has been affirmed on appeal, W. N. 1886, 
p. 9 ; but it does not appear that any oountenanoe was given to the 
opinion of Mr. Justice North, referred to in the text. 

174, line 7 from bottom, for when, read — where. 

241, line 5 from bottom. The remark as to the destruction of the contingent 
remainder must of course be understood subject to the effect of 40 & 41 
Yiot. c. 33, in case the contingent remainder should have been created 
subsequently to 2nd August, 1877. See p. 112. 

329, line 15 from top — 5 Bro. P. C. 247 : this reference is to the first edition ; 
the reference to the second edition, by Tomlins, is 6 Bro. P. G. 633. 
In all other citations of these Eeporte the references are to the second 
edition. 

„ 343, line 8 from top, for 1844 rf<K^1824. 
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lAW OP EEAI PBOPEBTT: 

CHIEFLY IN EEIATION TO CONYETANCING. 



EBHATUIf. 

rage 34«._The name of Mr. W B TWj r , , 

te the Appeni ^'^ ^^-M be added to the Conu«, 



tecImioalitie8| which ore undouDX/eu La,t,^ v. 

recognized aj9 such by the Courts. Of these technicalities some, 
being little used in the common practice, only emerge at rare 
intervals and under extraordinary circumstances from their 
normal obscurity. But others are of more frequent occurrence, 
and some are in constant use; nor can the practice of con« 
veyancing be exercised with prudence and safety, or the recent 
Acts be completely understood, without a thorough knowledge 
of the whole. 

In the absence of express mention, the following remarks will 
be restricted, so far as they refer to estates, to legal estates of 
freehold in land, and, so far as they refer to assurances or 
oonveyances, to assurances, other than testamentary dispositions, 
by which legal estates of freehold in land can be created or 
transferred. 

C.R.P. B 



INTRODUCTORY REMARKS. 

It is oLviouflly impoBflible, within the present limits, to enter 
upon the details of practical conveyancing ; but the bulk of 
the information which is here collected together, has a special 
bearing upon the work of the conveyancer, as distinguished 
from that of the pleader and advocate. 



Notwithstanding the present decayed state of its general 
application and importance, some knowledge of the essential 
characteristics of tenure is necessoiy to the adequate treatment 
of the other parts of the subject ; nor without such knowledge 
is a clear apprehension possible of some distinctions which are 
still of practical importance ; such as the distinctions between 
(1) Rent which is incident to tenure ; (2) Rent which is not 
incident to tenure, but is a tenement, and is capable of being 
the subject of estates limited by analogy to estates in land; 
and (3) Rent incident to a reversion. 

The whole social and political organization of the kingdom 
rested upon tenure as its foundation for about four oenturies 
after the Norman Conquest. Its political importance hod 
declined to a shadow of its former self at the end of the reign of 
Henry Yii. ; but for another century and a half it continued 
to flourish in full vigour, as an acknowledged source of legal 
rights, ^t all events as between the crown and the tenants of 
the crown in capites until its operation was interrupted by the 
abeyance of the royal authority in 1646, followed by the 
abolition in 1660 of the burdensome incidents attached to 
tenure in capites by the statute 12 Car. 2, c. 24. The abolition 
by that statute of the rights enjoyed by the crown in respect to 
its freehold tenants, is probably the chief cause why the evidence 
of freehold tenure, in respect to lands holden of private persons^ 
has for a long time been much less carefully preserved than the 
eyidence of copyhold tenure ; because thenceforward there was 
no strong inducement to rebut claims of the crown, arising by 
presumption in the absence of express evidence. Though the 
growing importance of the political franchise subsequently gave 
to freehold tenure, which carried with it the right to vote at the 
election of knights of the shire, a new political importance, 
this was in a great measure lost by the passing of the Reform 
Act of 1832 ; and even previously to that time the political 
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privileges attached to freehold tenure did not much favour the 
careful preservation of the express evidence relating to it, 
because all tenure is presumed to be freehold unless proved to 
be oopyhold. The decreased practical importance of freehold 
tenure has led to something like oblivion of its existence ; and 
the word tenure is often used in reference, not to the tenure 
properly so called, but to the quantum of the estate or interest 
of the tenant. 

The practical consequences of tenure, in the proper sense of 
the word, are now almost confined to (1) rights by escheat, 
which are seldom claimed, in respect to freeholds, except by the 
crown ; partly because freehold tenure holden of private persons 
is comparatively rare, and partly because its existence, even 
when it exists, is difficult to prove ; (2) rights of the lord in 
respect to copyholds of the manor ; and (3) rights of the lord 
on the one hand, and of the commoners on the other, in respect 
to the waste lands of the manor. The importance of manorial 
rights, whether of lord or tenant, as distinguished from pro- 
prietaiy rights, has been greatly reduced by the enfranchisement 
of oopyholds and the enclosure of wastes ; though some check 
has been recently imposed upon the latter process. Ancient quit- 
rents which affect freehold lands held for a fee simple and are 
undoubted incidents of their tenure, still exist ; but these must 
be at leajst as old as the year 1290, in which year the statute of 
Quia EmptoreB made it thenceforward impossible for a subject 
to reserve a rent as incident to tenure only. They are there- 
fore comparatively rare, and the change in the value of money 
makes them now of little importance, unless as evidence to 
support a title by escheat. These also will tend to be extin- 
guished by the operation of sect. 45 of the Conveyancing Act of 
1881, which provides, among other things, for the compulsory 
redemption of quit-rents, at the instance of any person in- 
terested in the land. 
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CHAPTER L 



TENURE BT THE COMMON LAW. 



AUUndiB 
held either 
mediatelj or 
immediatelj 
of the king. 



Bt the doctrine of the oommon law, all the land in England is 
either in the hands of the king himself , or is held of him by his 
tenants in capite.* The king is therefore styled, xar *4ox^y» 



* For some purposes it is necessary to distingiiish between tenants of the king 
ui d$ eorond and ut de honore. The former held hj direct grant from the king. 
The latter held of the king onlj "by reason that the land-baronj, or Hononr, of 
which they held had come to the king's hand by forfeiture or escheat. They 
held of the king by the same sernces as of the barony before it came to the 
king's hand. See Moff. CarU (9 Hen. 3) cap. 31. 

With regard to the inaooorate phrase, wt d$ perwnA^ which, in Lord Cokeys 
day, was very commonly used instead of the more accurate expression ui de 
ewrndf see Harg. n. 1, on Co. litt. 77 a; and notes 2, 3, on 108 a. 

If a tenant of the king by knight-service, who held ut d$ eorond, died leavings 
his heir under age, the king, by virtue of his prerogative, had the wardship 
both of the lands held of himself and also of any other lands which the tenant 
held of inferior lords ; but if the tenure was ut de honore, the king had in general 
the wardship only of his own lands. (Co. Litt. 77 a.) The duchies of Lancaster 
and of Cornwall, and some few other Honours, were exceptions from this rule. 

As to Honours in general, the curious reader may consult Had. Bar. AngL 
Book I. , pauim. An Honour was the aggregate of a number of mapors, usnaUy^ 
and by ancient custom, granted out together under that title by the crown to a 
great baron ; and so long as the English nobility remained of the true feudal 
type, the tenants for the time being of the principal Honours in the gift of the 
crown were the chief territorial magnates of the kingdom. Upon the deoadenco 
of the feudal system, nobility became a matter of mere titles, unconnected with 
the tenure of the land, and the meaning of the word ** Honour " was almost for- 
gotten. Madox ridicules Henry YIII. for his absurd conduct in passing Acta 
of Parliament to turn the manors of AmpthiU, Hampton Court, and Grafton^ 
into '* Honours," at a time when the word no longer retained any of the sig* 
nifioance of its original meaning. (Mad. Bar. Angl. 8, 9.) 

The king could, of course, if he chose, instead of granting out in its entirety 
an Honour of which he had obtained possession, subdivide it into aliquot parts, 
or separate from it some of its manors, or some parcel of its demesne lands ; and 
this was sometimes done even in early times, though not to a great extent, 
because the praotioe, if oommoui would then haye disaxranged both the political 
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the Lord Faramoiuit; as being the ^'soverdgne lordi or lord 

paramount^ either mediate or immediatei of all and every paroell 

of land within the realme." (Go. Litt. 65 a.) To this rule 

there is no exception; but Hargrave seems to surmise that 

allodial lands may still exist in Scotland. In case of a failure 

of heirs of the person entitled, it would be impossible for a 

person in possession of land in England to withstand a claim by 

escheat of the crown, upon a plea that the land was allodial or 

not held of any lord. The tenants of the crown in capite are immediately, 

commonly referred to as '^ the tenants in capite ; '' and that ilcapiu, 

phrase imports, in the absence of any addition, tenure holden 

immediately of the crown, though tenure in capite might in fact 

be holden of a subject. (Go. litt. 73 a; and see Dy. 277a, 

pL 57 ; Mad. Bar. Angl. 166.) Under the tenants in capite came Medlatelj, by 

others who held of them ; and until the statute of Quia Emptorea ^^^i^^ 

prevented the practice of sub-inf eudation from being carried 

further, the tenants of the tenants in capite might, by the 

oommon law, convey lands in fee simple to tenants of their own, 

and these again to others under them, and so on theoretically 

ad infinitum^* though in practice the successive links cotdd not 

be very numerous. After the last-mentioned statute, though 

successive f eofbnents in fee might be made, yet the feoffee did 



and the military orgaiii2ation of the Kingdom. Some early 'examples are col- 
lected in Mad. Bar. Angl. 44—60. At a later period, when it was no longer 
attended by the same pablio inoonvenience, the practice became more common. 
*' Thus,'' sayB Madox, at p. 59, « land-baronies were divided and subdivided, 
tiU at length they were brought to nought." Perhaps the only Honour now 
held by a subject is the Honour of Arundel, which gives to the Duke of Norfolk 
his title as ISarl of Arundel. For some mention of this Honour, see Mad. Bar. 
AngL 63, 71. 

* As is shown by the .Statute of Westminster 2, 13 Edw. 1, c. 32 ; which, in 
order to prevent evasion of the Statutes of Mortmain by means of feigned re- 
ooveries, enacted that the honafidet of default made by the defendant in actions 
of recovery brought by ecclesiastical persons should be inquired by a jury ; and 
that, if it should be found that the demandant had a good title, he should have 
judgment ; but if it should be found that he had no right, '' the land shall 
accrue to the next lord of the fee, if he demand it within a year from the time 
of the inquest taken ; and if he do not demand it within the year, it shall accrue 
to the next lord above, if he do demand it within half a year after the same 
year ; and so M^^y lord aft$r th$ next lord {juilibei dominut pott proximntn domi- 
hum) shall have the space of half a year to demand it successively, until it coma 
to the long, to whom at length, through default of other lords, the lands shall 
aoome.'' (2 Inst. 428.) 
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not hold under the feo£Ement of the feoffor, but| under the 
statute, of the ohief lord of the fee. 



MdRiung of 
oommon law 
teanre. 



Does &ot ex- 
tend to tezniB 
of years. 



The tenure by which this system was held together, because 
it existed by force of the common law, is often styled tenure by 
the common law or common law tenure. Bince the decadence 
of the feudal Erjrstem, which has deprived the true doctrine of 
tenures of nearly all its practical importance, the word tenure 
has often been confused with terms referring to the quantum of 
the tenant's estate : a confusion which is chiefly due to the fact, 
further referred to in the next foUowisg paragraph, that 
common law tenure is found only in connection with estates 
having a certain conventional quantum. But the word properly 
denotes the ^cific feudal relation subsisting between the lord 
and the tenant. (See Att. Oen, of Ontario v. Mercer^ 8 App. Cas. 
767, at p. 772.) It refers only to those relations which were 
comprised within the feudal organization of the realm, and does 
not properly include the relation between a reversioner and a 
termor for years. Until the Statute of Gloucester (6 Edw. 1) 
gave a partial, and the 21 Hen. 8, c. 15, gave a complete, remedy, 
the reversioner, as common law tenant of the freehold, had power 
to destroy the term of years at his own will and pleasure, by 
Buffering a collusive recovery. (Co. litt. 46 a ; and see further, 
as to the origin of terms of years, regarded as legal estates, 
p. 46, infra.) 



Connection 
between 
common law 
tenure and 
freehold 
estates. 



There does not necessarily exist any definite relation between 
the nature of the tenure by u:Jiich the tenant holds, and the 
quantum of the estate held by the tenant; but an invariable 
custom did, in fact, establish such a definite relation, and also 
went a considerable way towards maintaining a definite relation 
between the nature of the tenure and the political status of the 
tenant. Thus it is the fact (1) that common law tenure was 
always associated with estates not falling below a certain con- 
ventional quantum ; and (2) that such tenure was so far asso- 
ciated with the status of a &ee man, that the grant to a villein 
-by his lord of an estate to be held thereby, or (which is the same 
thing) the grant of an estate not falling below the standard 
quantum^ would operate as an enfranchisement. (litt. sect. 
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206.) From its oonnection with political status, the common 
law tenure acquired the name of free or frank tenurej and the 
common law estates were styled estates of freehold. These 
estates remain, in point of quantum^ the same now as in the 
days of Littleton ; but the practical importance of the distinc- 
tion between estates of freehold and estates not of freehold, has 
been much lessened. Moreover, certain important distinctions 
have been enacted and established by statute, between estates of 
mere freehold arising under a settlement, and estates of mere 
freehold taken under a lease granted at a rent. 

Both the nomenclature and the history of tenures shows that, 
80 long as the feudal system retained its practical importance, a 
strong oonnection existed, both in public opinion and in common 1 
practice, between free status and free tenure, and between villein 
status and villein tenure. It is probable that, during the early ^ 
period of the Norman conquest, the division between free and The oonneo- 
villein tenure accurately corresponded with the division of the frank tenure 
population in regard to status; but the connection between jj^jg^t 
tenure and status, at all events after the earliest days of the a^aolute. 
feudal system, was not absolute. (1) A free man did not lose 
his freedom by accepting lands to be held by villein tenure. 
(Idtt. sects. 172, 174.) (2) Not only the grant of an estate of 
freehold, but also the grant of a term of years, or any fixed 
interest whatever, greater than a tenancy at will, by the lord to 
the villein, operated as an enfranchisement; as also did the ^ 
grant of an annuity, or the giving of a bond, or anything 
whereby the villein acquired the right to maintain an action 
against the lord. {Ibid, sects. 205, 20$ ; and Lord Coke's com- 
ment.) The existence of these breaks in the oonnection between 
tenure and status is sufficiently explained by the leaning in 
favorem libertatis^ which has from very early times been a 
marked feature of English law. {Anglice jura in omni casu 
libertati dant favorem.) 

All free or common law tenure (other than spiritual tenure) Bivisiond of 
was either in chivalry or in socage. (Litt. sect. 118.) It is or frank, 
necessary to restrict Littleton's words, which are general, to lay *^'*^' 
tenure ; for frankalmoigne is indubitably entitled to rank as a 
distinct third kind of common law tenure. (Co. Litt. 8& a.) 
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ON TEKtRS. 

(I.) Tenure in oliiTalij oomprlfledi until its abolition in the 
year 1660 (which took e£Eeot as from 1645) by the 12 Oar. 2, 
a 2i, the following speoies :— - 

1. Grand Serjeanty. (litt. sects. 163—158, and liord Coke's 

comment.) This tenure could be of none but the Grown. 
(litt. sect. 161.) Its distinguishing oharacteristic is the 
nature of the services to be performed by the tenant 
These were always of an honourable and dig^nified kind, 
closely connected with the person or the servioe of the 
king. They might be either merely ornamental, as to 
carry the king's spurs or sword at his coronation; or 
useful, as to keep guard in one of the royal castles, or to 
perform the duties of constable, marshal, or ohamberlabi 
of England. (Co. litt. 106 a, 106 b ; Mad. Bar. AngL 
247.) The office of Usher of the Exchequer was held by 
grand serjeanty. (Dy. 213 b, pi. 42. See also ibid. 
285 b, pi. 39.) Language has been sometLmes used 
which would seem to import that this tenure has not 
been destroyed, as a separate species, by 12 Oar. 2, c. 24. 
(For an instance of this, see Lord EUenborough in Doe 
T. Huntington^ 4t East, 271, at p. 288.) But the language 
of the statute better supports the view, that grand ser- 
jeanty has thereby been converted into free and common 
socage, retaining nevertheless its honorary incidents. 

2. Homage Ancestral^ on which some remarks will be made 

shortly. {Vide infra^ p. 11.) 

8. Knight-service^ commonly so called, of which escuage, 
comage, castle-guard, &c., were incidental services. The 
term escuage is sometimes used by metonymy to denote 
the tenure of which it was a prominent incident; for 
example, in Litt. sect. 99. Eecuage certain^ i. e.j payable 
to a fixed amount, is sometimes used to denote socage; of 
•whioh flxity in the extent of the services lawfully demandable 
is the most salient characteristic. (Go. Litt. 87 a.) But 
when the term is used without any specific addition, it 
refers to knight-service. 

It is unnecessary for the present purpose to make any 
particular mention of the burdensome incidents of knight* 
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fiervioe, whioh were aboliBhed, together with that tenure, 
by the statute 12 Car. 2, o. 24. 

(II.) Tenure in socage, also styled free and common socage, Tenure in 

aooage. 

comprises : — 

1. Petite Serjeanty. (litt. sects. 159, 160.) This tenure 

also can be of none but the crown. {Ibid. sect. 161.) 
Sundry incidents of this tenure have been abolished by 
the 12 Car. 2, c. 24, but its naine seems to remain. 
(Harg. n. 1 on Co. litt. 108 b.) On the distinction 
between grand and petite seijeanty, see Co. litt. 108 a. 

2. Homage Ancestral in Socage. (See litt. sect. 152.) This 

tenure may be said to have been converted into mere 
fealty ancestral by the abolition of homage ; but the 
conditions under which homage ancestral, whether in 
ehivalry or in socage, existed, make it very improbable 
that any specimens survived in practice till the Eestoration. 

3. Peculiar species of socage, distinguished by the association 

with them of peculiar customs ; as for example. Burgage 
Tenure (litt. sect. 162), distinguished by its frequent 
connection with the custom of borough-english, and also 
with a custom to devise by will lands so held, before the 
first Statute of Wills, 32 Hen. 8, o. 1 ; also Gfavelkind, 
when the word is used to denote the tenure and not the 
attendant customs. Other species might perhaps be 
discriminated, which have not acquired distinct names 
by reason of their rarity and comparative unimportance. 
But the practice of distinguishing between species of 
socage or other tenures, by their connection with peculiar 
customs of inheritance, is of doubtful propriety ; because 
an alteration in the tenure does not effect any alteration 
in the associated custom. ( Vide infra, p. 12.) 

4. Common Socage, so styled generally, in the absence of any 

special characteristic. 

(ill.) Erankalmoignd is a species of tenure to which the Tenure k 
following conditions are necessary : — (1) that the tenant be an auugneJ 
eodesiastical corporation. Whether aggregate or sole; (2) that the 
grant be made by the words in liberam (or puram) eleetnosinam] 
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or the Nonnan or Engliflh equivalentfl. (Go. litt. 94 b.) But 
no gift to be held by thiB tenure can be madOi sinoe the etatote 
of Quia JEmptares, exoept by the crcfwn. (litt sect. 140.) 
Even a corporation sole would take a oontinning estate by the 
use of the vrord frankalmotgne without words of succession. (Gcx 
litt 9 b ; ibid. 94 b.) Fealty was not due to the lord. (litfc. 
sect. 135.) But if by escheat the lordship passed to a superior 
lord {Ibid, sect. 141)^ or if by alienation the lands passed to a 
new tenant {Ibid. sect. 139), fealty became due, and the tenure 
was converted into socage, even ihough the new tenant were an 
ecclesiastical person, for the tenure of frankalmoigne could only 
subsist between donor and donee. (Litt. sect 141 ; 2 Inst 502.) 
No definite or specified services could be reserved to the lord 
on a gift in frankalmoigne, but a general obligation was implied 
to say prayers and masses for the souls of him and his heirs. If 
any definite or specified ecclesiastical service was annexed to the 
gift, the tenure was not properly frankalmoigne, but by Divine 
Service. (litt. sect. 137.) Therefore it would be the more 
strictly correct method to treat frankalmoigne as being cmly one 
species or sulMiivision of spiritual tenure^ as Lord Coke says the 
old books did. (Go. litt. 97 a.) A reservation of a secular 
service, such as a rent, was void, as being repugnant to the 
nature of a grant purporting to be made in frankalmoigne. 
{Ibid.) 

Estates in Frankmarrioge (sometimes vaguely coupled with frankal- 

riage. moigne, and sometimes enx)neously styled a tenure) is the 

name, not of a species of tenure, but of a species of estate; 
namely, an estate in special tail given to a man and his wife 
and the heirs of their two bodies, in consideration of the mar- 
riage and of a near blood relationship between the donor and 
one of the parties to the marriage; which estate has some 
peculiar characteristics distinguishing it from an estate in special 
tail not limited upon those particular considerations. (See Co. 
litt. 21 b.) Land may be given in frankmarriage as well after 
the marriage as before. (Dy. 272 b, pi. 32.) 

Frankmarriage is a word of limitation sufficient (when the 
postulated state of the facts actually exists) to confer such an 
estate in special tail without the word heirs. The fact that old 
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pieoedents of deeds, or. charters, relating to feoffments pur- 
porting to be made in frankmarriage, often contain words of 
express limitation, may be explained, withont supposing that 
the persons who made the deeds had any doubt as to the Buf&r 
denoy of the word frankmarriage alone. Their motire may 
have been, to avoid the necessity for actual proof of therelation- 
Bhip between the parties, in case the deed should be required as 
eyidenoe of the estate. 

At common law, before the statute De Dofiis had given to 
conditional fees the peculiar characteristics which have caused 
them to be distinguished as fees tail or estates tail, the estate 
created by a gift in frankmarriage was a conditional fee. 

Somage and Fealty were not themselves tenures, but incidents Homage and 
of tenure. Homage was due only in respect of estates of inherit- 
ance (litt. sect. 90) ; and was almost confined to tenure in 
chivabry, though it was sometimes found as a rare incident of 
socage tenure. {Ibid. sect. 117.) Fealty not only pertained 
equally to chivalry and to socage, but by custom also to copy- 
hold and customary tenure, and even to a reversion (Go. litt. 
93 a) ; and it was due in respect of every estate and interest in 
land, except a common law tenancy at will ; that is, a tenancy 
at will other than the customary tenancy upon which copyhold 
tenure depended. But (as above remarked) fealty was not 
due in respect of lands held in frankalmoigne. It sometimes Tenure by 
happened that homage, or fealty, was the sole obligation which oMtraT 
the tenant was bound to discharge ; of which the best known 
example is the case of lands held by homage ancestral^ where the 
tenant and his ancestors had held the land, either of the same 
lord and his ancestors or of the same corporation, time out of 
memory, by homage alone. (litt. sect. 143 ; Co. litt. 102 b.) 
This tenure tends by its nature rapidly to become extinguished ; 
since it generally requires for its validity a double prescription, 
one on the side of the lord and the other on the dde of the 
tenant ; and Lord Coke doubted whether any specimens of it 
were still in being at his day. (Go. litt. 100 b.) It is some- 
times mentioned as though it had been a special tenure ; but 
may more properly be regarded as knight-service (in some rare 
oases, socage) which had never been subject to any other services. 
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or perhapsi in some oases, had praotioallj lost the liability to 
sooli servioes by long disuse. Tenure in frankalmoigne (as 
above remarked) migbt be oonyerted into socage, with no servioe 
incident to it except fealty, either by alienation or by esdieat. 

^u^*^^t Homage was abolished by 12 Oar. 2, o. 24 ; but fealty remains 
fealty re«' due, if demanded ; though long neglect would, in many oases, 
make the title, where it exists in inferior lords, difficult to prove 
in respect of freehold tenure. In the absence of proof that the 
tenure is of an inferior lord, the tenure is presumed to be of the 
orown, which presumption carries with it the right to the lands 
upon an escheat On admittances to copyholds, where the lord's 
right to fealty is generally indisputable, it is usual expressly to 
respite the tenant's fealty. But by the custom of some manors, 
the copyholders are not bound to do fealty. (Litt. sect. 84.) 

On ffair^dnd Oavelkifid (in its usual sense) and borough-english are not 
engliah, tenures, but cmtomary modes of devolution affectiDg lands in 

particular places, by virtue of which the inheritance of them 
descends differently from the course of descent prescribed by the 
common law, although the tenure is socage, and the words of 
limitation used to create the estate are those used to create 
common law fees. The word gavelkind is used, or confused, in 
three different senses: — (1) To denote the tenure, which is a 
species of socage having certain peculiar customs connected with 
it ; (2) to denote the several particulars which together make 
up the custom of Kent ; and (3) to denote only the custom of 
equal partition among males upon a descent. (Itob. Oav. 9.) 
CustoxM of But it is conceived that the word is not properly used to denote 
not deoend the tenure ; for the custom '^ runs with the land and not with 
^^, ® the tenure " {Ibid. p. 80 ; and see pp. 87, 90) ; and the descent 
of copyholds subject to the custom is not altered by enfranchise- 
ment. {Ibid. 92.) A fine (improperly) levied at common law 
of gavelkind lands in ancient demesne, did not alter the tenure, 
though remaining unreversed* (Dy. 72 b, pi. 4.) Some later 
writers seem to use the word gavelkind, in conjunction with the 
word tenure, to denote the custom — a highly inappropriate 
combination. In relation to borough-english, the name of the 
tenure is burgage tenure. The custom of borough-english. 
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howeyer, is not confined to boronghs, but may exist in manors. 
(See Boe y. Briffgs^ 16 East, 406.) 

Ghtyi^lkind is found as a custom most oommonly, but not ezdu-* Gavelkind, 
siyely, in Kent. (litt. sect. 210^ and Lord Coke's comment.) In 
that county, though the extent of the custom has been curtailed by 
31 Hen. 8, c. 3, and other priyate Acts passed for the disgavel* 
ling of particular lands, aU lands are still presumed to be 
gayelkind until the contrary is shown. (Eob. Gay. 54.) The 
tendency of this rule is gradually to undo the effect of the 
disgayeUing Acts, because lapse of time makes it difficult to 
proye that specified lands are included in a specified Act» 

It seems that the word gayelkind is not properly used of Properly 
lands affected by the custom outside Kent, such extended usage the custom of 
of the word haying been introduced only by the disgayelling ^ ' 
Acts of Hen. 8. (Eob. Gay. 8, note.) The custom of Kent 
must, at all eyents, from its importance, be regarded as the 
normal standard of gayelkind, and all yariations from it as 
being separate and peculiar customs. By this custom, the How it affects 
descent is among aU the sons equally, and in default of sons, ta 
aU the daughters equally, and in default of children, to all the^ 
brothers equally; the issue of a deceased son, daughter, or 
brother, who, if Hying, would haye been entitled to partake, 
being also entitled per atirpea to the share of their deceased 
parent. {Ibid. 112, 115.) 

The custom affects lands subject to it in some other respects How it other- 
besides descent ; namely, dower, curtesy, alienation by infants, ZoL. 
and escheat, together with other less important points, some of 
which are now obsolete ; and the effect of the disgayelling Acts 
aboye referred to is confined to descent alone, so that the custom 
still applies in all other respects. (Bob. GFay. 96.) The peculiar 
adyantage of gayelkind lands in respect to escheat, has dis- 
appeared with the general abolition of escheat upon attainder of 
felony by 33 & 34 Vici o. 23» 

Borough-english is a custom chiefly found in connection with Boroiiifh- 
lands held by burgage tenure within certain ancient boroughs ^^ 
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(litt. Beot. 165) ; which species of socage does not seem to be 
affected by 12 Gar. 2, o. 24. (Harg. n. 1 on Go. Litt. 116 a.) 
The descent is here to the youngest sotiy to the exclusion of all 
the other children. (Litt. sect. 211.) Yarions species or modi- 
fications of the custom, including its extension to f emalesy and 
also to collateral descents, are also found. The custom also 
obtains in certain manors, (Bob. Gray. 391, 393.) 

Otherpecnliar Customs affectine the descent of lands of freehold tenure, 

coatomfl of "^ , , , 

descent in such as thoso aboYo mentioned, are found in considerable vaiiety 
scattered about the kingdom. It is said, for example, that in 
the borough of Wareham in Dorsetshire, and in Taunton Dean 
in Somersetshire, lands descend by custom to both males and 
females by equal partition. (Bob. Gay. 45.) The same custom 
held good of lands within the city of Exeter, xmtil, by a pri* 
yate (or rather, local) Act, 23 Eliz. c. 12, lands within that city 
were made inheritable as lands at the common law. {Ibid.) 
Lord Goke also mentions a manor in Berkshire, in which, if 
there be no son, the eldest daughter inherits, to the exclusion of 
her sisters, if any.* (Co. Litt. 140 b.) The tenure of free- 
hold lands within such boroughs and manors may be regarded 
as forming distinct species of socage, which haye neyer acquired 
q>ecial names by reason of their rare occurrence ; but it is the 
usual practice to regard such peculiarities of local custom as 
being modifications of gayelkind, if they are associated with a 
custom of equal partition, and as modifications of borough- 
engUsh, if they are associated with a custom of descent to the 
youngest child. The aboye mentioned custom of the manor in 
Berkshire cannot be brought imder either denomination* Gus- 



■^^ 



* liord Coke*B teeiamony as to the cjdest daughter ia dear. He then oontiniies 
— "and if he [the deceaaed tenant] haye no daughters, but sisters, the eldest 
sister hj the oustome shaU inherit, and sometimes the joimgest.*' These words 
are obscure. They probably mean, that in the same manor the eldest sister 
inherits, provided that there are no brothers ; and that in some other manoxB 
there is a similar custom in favour of the youngest daughter and the youngest 
sister, in default of sons and brothers respectively. The manor refeired to by 
Lord Goke is no doubt the Manor of Bray ; see 2 Watk. C!op. 480. For a 
curious customary descent of eopykoldi within the manor of Sedgley in the 
county of Stafford, see Sickley v. Biekley^ L. B. 4 Eq. 216. In this case the 
word d^te&ni was held to signify a link in the pedigree, without reference to tiie 
question, whether it had, or had not, been the cause of an actual devolution by 
heirship. 
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toms like these, including the custom to devise lands before the How far such 
passing of the Statutes of Wills, which are in derogation from ^od. 
the common law, may be alleged to exist in counties, hundreds, 
cities, boroughs, honours, and manors, but not in less important 
places, such as hamlets and towns. (Co. litt. 110 b, and 
Harg. n. 2 thereon.) This last remark does not apply to cus- 
toms favoured by the law, such as a custom to make bye-laws 
for repairing a church, or for the well-ordering of common 
lands. (Ibid,) The restriction upon the legality of local cus- 
toms is founded upon the consideration that, if every trifling 
locality were indulged in the use of special customs, the common 
law, which is only the general custom of the realm, would prac- 
tically cease to exist. For an example of a custom (besides the 
.oostom of Kent) peculiar to a county, see the custom of the 
county of Gloucester, referred to in the statute De Prcerogaiivi 
HeffiSy cited infra, p. 31. 
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CHAPTER n. 

THB 8TAT0TB OF QIJIA BXFTOBBS. 



alienation 



By the oommon law, lands held in fee simple oould be alienated, 

.^ and npon alienation a tenure oonld, if the partiea ohose, be 

f^tdal polity. ^^^^ between the feofEor and feoffee. (2 Inat. 65.) Uoleas 
the alienation extended to the whole of the lands in the same 
t«nuie, the feofEee oonld not, by the mere aot of the paitioa, be 
made to hold of the chief lord ; beoanse the tenant had no right 
to divide the lord's seignoiy without bis consent. (Co. litt. 43 a.) 
The creation of a sub-tenure in lands held for a fee simple is 
commonly styled sub-infeudation ; and this was the form under 
which alienation was usually effected during the early stages of 
the feudal polity. For several generations such alienations 
were oommon ; and though some restriction was placed npon 
alienation by Magna Carta, further referred to in the next 
following paragraph, it is evident from the complaints made 
by the superior loris, that the practice of creating sub-tenanoieB 
and mesne lordships was not seriously checked. We gather 
from the preamble to the statute of Qum Emptoresy 18 !E^w. 1, 
that this alienation by the creation of a sub-tenure might d&> 
prive the chief lords of the "eacheata, marriages and uvrdahip* 
of lands and tenements belonging to their fees." The explana- 
tion* of the lords' complaint is possibly as follows : — Though 
the lord might always at common law distrain upon the whole 
land for bis sermcea in arrear (3 Inst. 66), and also, under the 
Statutes of Q-louoester and Westminster 2, might recover the 
lands by writ of cestavii, yet he would lose the benefit of 
escheats, marriageff and wardships, if his own tenant, having 
infeoSed a sub-tenant, should simply disappear, so that the 



* Bkokatona t»!jt that the wudiUpa, fto., foil into the bands ot ths mesne 
loid«. (2 Bl. Com. 91.) There teenu to be liere lonae oonfncion. 'TTha.t the 
Bt^crior lotdwae entitled towu the wanUhip of hie own tenant, the mcanelmd, 
not of the means lord's tenant ; aad the vudihip of Hie mesne h>rd oonld not 
pOSBbly fall into the mesne lord's hand. 
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happenmg of the occasions upon which those benefits arose 
would not be known ; or if, on occasion of the feoflfment, no 
valuable services had been reserved, so that the wardship of the 
tenant was the unlucrative wardship of a person entitled to 
nothing but a bare seignory. 

Notwithstanding the lord's right at common law to distrain Bemedy at- 
for the services, the latest version of Magna Carta^ 9 Hen. 3, Ma^m Carta. 
o. 32, provided an additional protection for him, by forbidding 
the tenant to alienate more than would leave enough to answer 
the services. This enactment was probably due to the same 
motives which afterwsords prompted the enactment of Quia 
JSmptorea. (2 Inst. 66.) The remedy afforded by a, common 
law right of distress, xmder which chattels might be seized but ; 

oould not be sold, was very imperfect. The mischief specified QuiaSmptores; 
in the preamble to Quia Emptorea^ since it sprang rather from 
the method of sub-infeudation than from the mere passing of 
the lands into the hands of a new tenant, was appropriately 
met by removing all restraint from alienation, and at the same 
time absolutely forbidding the practice of sub-infeudation. 
. The statute (cap. 1) enacts, " That from henceforth it shall be 
lawful to every free man to sell at his own pleasure his lands 
and tenements, or part of them, so that the feoffee shall hold the 
same lands or tenements of the chief lord of the same fee by mch 
service and customs as his feoffor held before." Here the word 
customs means the same as services. (2 Inst. 502.) 

The statute (cap. 2) provides for apportionment of the services Apportion- 
on alienation of a part only of the lands. But this applies only BerviooB on 
to services which are in their nature divisible. Of services ®^ ^^' 
which do not admit of apportionment, some are due, after 
alienation, from each tenant ; some are due from one only ; and 
some are, and some are not, extinguished on the purchase of a 
portion of. the land by the lord. {Bnm^ton^s Case^ 6 Bep. 1 ; 
Talbofs Case^ 8 Eep. 104.) The apportionment is to be made 
according to the value {pro particuld secundiim quantitatem 
valoris)y and not according to the quantity of the land. (2 Inst. 
503, 504.) 

The statute (cap. 3) extends only to lands held in fee simple. 

C.R.P. c 



18 



ox TENURE. 



The Btatate 
does not bind 
tbe orown. 



This statute did not exempt the tenants of the crown iii 
capite from the necessity of procuring the king's licence to 
alienate, because the king's rights, he not being speciallj 
named, are not affected by the statute. (Co. litt. 43 b.) 
Therefore, (1) if the tenant in capite aliened without licenoey 
the crown could distrain for a fine upon the land (Fitz. N. B, 
175 A) ; and, (2) upon such unlicensed alienation, the servioes 
were not apportioned, but the crown could distrain upon any 
of the tenants for the whole services {Ibid. 235 A). The king's 
light to the fine seems to have been derived from Mag. Cart. 
cap. 32. (Co. litt. 43 b.) 



Bat it seema 
to bind the 
tenants in 
capiU. 



Blackstone seems to have thougbt that the statute did not 
extend to the tenants of the crown in capite^ in the sense that 
they might subsequently create de novo a tenure in fee simple to 
be holden of themselves. (2 Bl. Com. 91.) But it is perhaps 
uncertain whether he adverted to the distinction between the 
different senses which the words ^^ extend to " may bear. The 
statute has two aspects, one in so far as it enables the tenant to 
alienate, the other in so far as it disables him from creating de 
novo a tenure in fee simple to be held of himself. The statute 
did not enable the tenants in capite to alienate as against the 
crown ; and in this sense it may be said that the statute did not 
^^ extend to" the tenants in capitCy though it would be more 
strictly correct to say, that the statute did not extend to the 
crown. This proposition is, in fact, the import of the passages 
cited in the last preceding paragraph from Fitzherbert. But it 
does not follow that the statute did not extend to the tenants 
in capite, meaning thereby that it failed to restrain them from 
creating de novo a tenure in fee simple. The question seems to 
be at this day of no practical importance ; for Blackstone held that 
in any case the effect of the statutes 17 Edw. 2, De Prerogatird 
Regis, c. 6, and 34 Edw. 3, c. 15, is to invalidate all sub-infeuda- 
tions by the tenants in capite of later date than the commence* 
ment of the reign of Edward I. 



How far 
manors can 
be created 
since the 
statate. 



The inference may, perhaps, be too hasty, that ^^ all manors 
existing at this day must have existed as early as Eing Edward 
the first." (2 Bl. Com. 92.) Charters have been granted by the 
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crown, and confirmed by parliament, empowering subjects to 
create manors since that date; of which an example is to be 
fonnd in the case of Delacherois v. Delac/ieroiSj 1 1 H. L. 0. 62. 
In that case the land to which the charter had reference was in 
Ireland, and the confirmation was of course by the Irish parlia- 
ment. There can be no doubt that, if aided by the confirma- 
tion of the English or British parliament, a charter authorizing 
the creation de novo of manors in England would be valid. Nor 
is it at all clear, that such confirmation is necessary. Lord Coke 
expressly affirms, that the statute may be dispensed with, by 
consent of the crown and all the mesne lords. (Co. litt. 98 b ; 
2 Inst. 601.) 

The practical result of the partial restraint upon alienation Alienation, 
imposed by Mat;. Cart cap. 32, was, that lords exacted a fine fiee by the 
npon alienation as the price of their consent, without which ®***^*®' 
their tenants could not make a safe title. The right to such 
fines was abolished, so far as the tenants of common persons 
are concerned, by the statute of Quia Umpfores, But, as above 
mentioned, the tenants of the crown in capite acquired by the 
statute of Quia Emptores no rights as against the crown ; and 
therefore .fines upon alienation continued to be due from the 
tenants in capite^ imtil expressly abolished by 12 Car. 2, c. 24. 

One effect of the introduction of common recoveries into 
general practice, was, that the king's tenants in capite acquired 
power to alienate their lands, under pretence of a paramount 
title in the demandant, without compounding with the crown 
for fines on alienation. The statute 32 Hen. 8, c. 1, s. 16, 
accordingly enacted, that fines for alienation should be paid 
upon obtaining writs of entry for suffering common recoveries, 
(Cruise, 2 Fmes & Eec. 17.) 

It is the general effect of the statute of Quia Emptores^ so Effect of the 
often as a mesne tenure for a fee simple is extinguished by 
union of the land and the lordship in the same hands, to pre- 
vent the mesne tenure from being ever again revived by any 
act of the parties. Thus, by the gradual extinction of the 
mesne tenures, the seignoiy of all freehold lands held for a fee 
simple tends to become concentrated in the crown. 

c2 
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A tenure oan A tenure can still be oreated between donor and donee of 
oreaied, lands to be held in taU, or for any less estate of freehold. On a 

byarey^OT. 8^ ^ ^» ^^^ reversion in fee remaining in the donor y the tenure 
is necessarily between donor and donee, and cannot, even by 
express tenendum, be created between the donee and the superior 
lord of the donor. But if on a settlement the tchok fee passes 
out of the settlor J the tenure, even as regards particular estates 
carved out of the fee, is executed by the statute in the superior 
lord. (2 Inst. 505. See also litt. sect. 215 ; Perk. sect. 637. 
To this effect also is the decision in Dy. 362 b, pi. 19.) 
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CHAPTER m. 

THE STATUTE 12 CAR. 2, C. 24. 

This loosely-drawn statute, like the Statute of Frauds, is 
plausibly ascribed to Lord Hale-a report which Hargrave 
would willingly discredit. (Harg. n. 1 on Co. Litt. 108 a.) 
Its language is marked by an iteration, always inept and some- 
times perversely maladroit, which is a surprising feature of such 
authorship. By it (1) the Court of Wards and Liveries is Buidenflome 
abolished, and the burdensome incidents of knightH9ervioe and tennze in 
of socage in capitcy including fines for alienations, are dis- ^^JJ^^^^ 
charged as from 24th February, 1646, since which date the abolished. 
Court of Wsords and Liveries had ceased to hold sittings ; (2) all 
tenures, whether of the king or of any person or corporation, 
are turned into free and common socage as from the same day ; 
(3) all conveyances and devises of any hereditaments made since 
the same day are to be expoimded as if the same hereditaments 
had been then held in free and common socage; (4) certain 
statutes passed for the establishment and regulation of the 
abolished court are repealed ; (5) all tenures thenceforward to 
be created are to be and to be adjudged free and common 
socage only. (Sects. 1 — 4.) 

The savings out of the Act require more particular mention. Sayiogs. 

1. The Act does not take away rents certain, heriots or suits 

of court belonging or incident to any former tenure now 
taken away or altered by virtue of this Act, or other 
services incident to tenure in common socage, or the 
fealty and distresses incident thereunto. (Sect. 5.) 

2. The Act does not take away fines for alienation due by 

particular customs of particular manors and places, other 
than fines for alienation of lands or tenements holden 
immediately of the king in capite. (Sect. 6.) 
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3. The Act doo6 not take awaj tenures in frankalmoigne, or 

subject them to any greater or other services than they 
then were subject to ; nor does it alter or change any 
tenure by copy of court-roll or any services incident 
thereunto ; nor does it take away the honorary sercices of 
grand serjeanty. (Sect. 7.) But there is no saving of 
the last-mentioned tenure, 

4. Nothing in the Act is to infringe or hurt any title of 

honour, feudal or othery by which any person hath or 
may have right to sit in the Lords' House of Parliament, 
as to his or their title of honour or sitting in parliament, 
and the privilege belonging to them as peers. (Sect. 10.) 

Effect of the By the conversion of all lay frank-tenements into socage tene- 
Se*rirfx?to ni®i^t*> ^^ followed that every freehold tenant acquired the right 
doTise. to devise all lands held by him for a fee simple, which right had 

been given by the Statutes of Wills, 32 Hen. 8, c. 1, and 
34 & 35 Hen. 8, c. 5, only partially to tenants by knight- 
service, but completely to tenants in socage. 

It seems clear that, since the passing of this statute, no lay 
frank-tenure other than socage can be created, even by the 
crown, without the assent and confirmation of parliament. 
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CHAPTER IV. 

TBNURB BY CUSTOM OF THE MANOR (cOPYHOLD TENURb). 

Customary tenuTQ^may be said to exist by viitue of the common Origin of 
law, in a sense which is applicable to all matters which the com- tSmw!*^ 
mon law does not forbid to exist ; but this merely permissive 
sense is evidently opposed to the active sense in which common 
law tenure is said to exist by virtue of the common law. The 
analogous active cause of the existence of customary tenure is 
local custom ; and particularly those local customs which regu- 
lated the terms upon which villein tenants were permitted to 
hold land. Thus Littleton says, that '^ tenure in villenage is 
most properly when a villein holdeth of his lord, to whom he is 
a villein, certain lands or tenements according to the custom of 
the manor, or otherwise, at the will of the lord, and to do to 
his lord villein service." (litt. sect. 172.) It does, indeed, also 
appear from Littleton's language, that lands not parcel of any 
manor belonging to the lord of whom they were held, might be 
held in something called villenage ; and by a tenant who was 
not the lord's villein, or not a villein at all, but a free man. But 
for all practical purposes copyhold tenure not only does now, 
but probably always did, exhaust the whole extent of villein 
tenure or tenure in villenage ; and originally the villein tenants 
throughout the kingdom were probably conterminous with the 
villeins by status.* Villein tenure, if it was ever accepted, by 

* It is a xemarkable drounutaiioe, which seems to have passed without 
remark, that in his commentary on Litt. sect. 73, Lord Coke cites the words 
** oertaine tenements,*^ as though they were the words of Littleton. Littleton*s 
words, as translated by Lord Coke, are, ''certaiile tenanttJ*^ What follows 
shows plainly that the substitution was not due to a clerical error. Littleton 
connects the tenure with ttatut. To Lord Coke this idea was so unfamiliar, that 
he unconsciously substitutes a phrase which connects it with the particular 
landt habitually demised by the custom; and he proceeds, accordingly, to 
discuss what thingi are so demisable. This fact, perhaps, points to a change in 
the way of viewing this kind of tenure. Originally, copyholds may have been 
any lands held by the TiUeins ; and afterwards the characteristics of the tenure 
beoame attached to the particular lands which were usually so held. 
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tree men of lands not paroel of the' manor, would differ from 
villein tenure by custom of the manor in two important respects : 
(1) that the grant was not made or evidenced by copy of court 
roll ; (2) that there existed no custom to prevent the lord from 
asserting his right at common law to eject the tenant, who was 
only his tenant at will, whenever he would. So far as such a 
relation between lord and tenant ever existed, it could have 
been nothing more than a contract for hiring, determinable at 
the will of either party (the tenant by hypothesis not being the 
villein of the lord), which can be termed a tenure only by vague 
analogy to the true villein tenure by custom of the manor, with 
which it shared two prominent characteristics: — (1) that the 
estate, or interest, to which it related was only a tenancy at 
will ; and (2) that the services due in respect thereof were of a 
kind conventionally reputed to be below the dignity of a free 
man. But from early times it has been no unknown thing for 
free men to accept a tebancy of copyholds ; and it is long since 
any notion of villein status has been socially attached to this 
tenure. 

Ito character* Copyhold tenure is distinguished by the following charac* 
*^*^'- teristios:— 

1. The estates to which it relates are legal estates, Le. the 

custom of the manor is, and for centuries has been, 
recognized by the courts, even of law, as conferring a 
right, though the tenure is not by common law, and the 
estate is not freehold. This recognition may bo traced 
veiy high in the history of England, perhaps almost to 
the Norman Conquest. (See Litt. sect. 77, and Lord 
Coke's comment.) 

2. The quantum and mode of devolution of the tenant's estate 

are governed by the custom of the particular manor of 
which the lands are paroel; but generally the custom 
follows the common law ; so that (1) the utmost quantum 
of the estate is generally equal in quantum to a fee 
simple, and it admits, to the same extent as a fee simple, 
of being cut up into j)articular estates followed by re- 
maindera ; and (2) the customart/ heir is generally iden- 
tical with the heir-at-law. In spite of the difficulty, or 
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impossibility, of seeing how, when the law presumes 
every custom to have been in existence at the beginning 
of the reign of Eichard I., a custom to intail copyholds Entails of 
can have sprung up since the statute De Bonis* it is 
settled law that a custom to intail copyholds may exist 
and is a good custom. Entails of copyholds of manors 
in which there is no custom to intail, give rise to cus- 
tomary conditional fees, which are analogous to condi- 
tional fees at common law. 

3. The legal estate is acquired by admittance ; the title to 

admittance being acquired by surrender according to the 
custom (generally into the lord's hands) to the use of 
the surrenderee. But an admittance made upon and 
subsequently to a valid surrender, relates back to the 
time of the surrender, and displaces all estates created or 
attempted to be created by the surrenderor subsequently 
to the surrender. [Benson v. 8cott^ 4 Mod. 261 ; Carth. 
275 ; 3 Lev. 386.) 

4. Copyholds held for a customary fee simple, escheat to the 

lord on a failure of heirs of the tenant, in a manner 
analogous to the escheat of common law lands. And 
curtesy and dower are conmionly allowed by the custom 
to the surviving husband and wife respectively; but 
frequently with a variation from the conmion law custom 
as regards the quantity of land assigned and the condi- 
tions on which it is held. Dower out of customary 
inheritances is usually styled /re(?-J<?wcA. 

5. If copyholds come to the lord's hands by forfeiture or 

escheat, he may keep them in hand for any length of 
time without prejudice to his power of granting them by 
copy. (Co. Litt. 68 b.) But if he should once grant 
them by any other kind of assurance, the copyhold 
tenure is for ever destroyed and incapable of being 
restored. 
As we have seen, this tenure and all services incident thereto 
are expressly saved by the 12 Car. 2, c. 24. 

* See the argument of Sir Boger Manwood, in SeydotCt Caw^ 8 Rep. 7) at 
p. 8 b; refenred to in the chapter on fees tail, infra. 
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CHAPTER V. 

tenure bt the custom of ancient demesne (customary 

freeholds). 

Origin of the In some manors, chiefly, though it seems not exclusively, those 
of ancient demesne {de antiquo dominico), copyhold tenure is 
found under a peculiar f onn : some of the tenants holding only 
by copy of the court roll, and being expressed to hold by the 
custom of the manor, but not at the tcill of the lord. The manors 
eo styled are those mentioned in Domesday as being in the 
hands of Edward the Confessor, or William the Conqueror 
(2 Inst. 542 ; 4 Inst. 269) ; and they are reputed by the law to 
be ancient patrimonial possessions of the crown, which were 
properly kept in the king's own hands, while other manors and 
honours, when by escheat or forfeiture they came to the crown, 
were usually after no long time granted out to a new tenant 
This general course of proceeding was established by the neces- 
sity of keeping the military fiefs full, in order that provision 
might be made for the military defence of the crown and king- 
dom. The copyholders of these manors had several special 
privileges (4 Inst. 269), now obsolete; and the omission from 
their grants of the declaration, usual in grants of copyholds, 
that their tenancy is at the will of the lord, gives to their cus- 
tomary inheritances an air of greater dignity, though not of 
greater security, than is possessed by ordinary copyholds. The 
lands are usually styled cmtomary freeholdsy and the interest of 
The tenure is the tenant is often styled tenant right. Lord Coke seems to 
cc^holdf bave thought that tiey were actually freeholds. (Co. Cop. sect. 
32= Co. Law Tr. p. 68 ; and see also Co. Litt. 49 a ; ibid. 69 b ; 
6 Eep. 84 b.) But they share with ordinary copyholds their essen- 
tial characteristics : (1) existing by force of custom and not by 
force of the common law ; and (2) needing admittance by the 
lord in order to acquire the legal estate. 
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As previously shown, no land in England, not being in the 
king's hands, oan be without a common law tenant of the free- 
hold. It is almost superfluous to say that, in the case of ordi- 
nary copyholds, the conmion law tenant is the lord, and the 
common law seisin is in him. (See litt. sect. 81 ; the second 
resolution in Keen v. Eirhy^ 1 Mod. 199 ; also Latell v. Lovell^ 
3 Atk. 11, at p. 12.) Besides Lord Coke, several of the older 
writers have doubted, or denied, the application of the same 
doctrine to customary freeholds. (See Eatchin, Jurisdic- 
tions, 6th ed. p. 159 ; 2 Vent. 141 ; Garth. 432 ; Ambl. 301 ; 
1 Atk. 474.) But it seems now to be settled beyond doubt, -Ajid the 

, coramon law 

that customary freeholds are essentially copyholds, and that seisin is in tho 

of them the seisin is in the lord. Lord Coke's observation, 

in the above-cited parage, that " these kind of copyholders 

have the frank-tenure in them, and it is not in their lords, 

as in case of copyholds in base-tenure," is explcdned by 

Blackstone as referring to the interest of the tenant in the land, 

and not to the tenure^ (Bl. Law Tracts, 3rd ed. 228.) And, 

after remarking that the wovi/reehold is often used ambiguously 

to denote sometimes the duration of the interest, and sometimes 

the tenure, he adds the unanswerable argument, that the tenure 

in question, since it undoubtedly continues to exist, must be one 

of the three following : free and common socage, frankalmoigne, 

or copyhold ; all others having been destroyed by the 12 Car. 2, 

0. 24. The difficulty of supposing it to be either of the two 

first-mentioned tenures is obvious. {Ibid. 236 ; and see Stephen^ 

son V. Hill, 3 Burr. 1273; Burrell v. Dodd, 3 Bos. & P. 378; 

Doe V. Huntingtony 4 East, 271 ; Boe v. Vemony 5 East, 51 ; 

Doe V. Danversy 7 East, 299 ; Brown v. RawlinSy 7 East, 409.) 

The publication of Blackstone's tract was shortly followed by 
the passing of the statute 31 G-eo. 2, c. 14, which gave practical 
effect to his conclusions, by enacting that no person holding by 
copy of court-roll should be entitled to vote at the election of 
knights of the shire. 

The true criterion between copyhold and freehold seems to lie 
in the necessity for admittance by the lord in order to gain the 
legal estate. {Thompson v. Hardinge, 1 C. B. 940 ; and the 
cases there dted. See also 11 H. L. C. at p. 83.) 
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The question ifl not without practical importance, liecSTiEe, if 
the customary freeholder's estate is not " ft«ehoId " within the 
meaning of sect. 62 of the Conveyancing Act of 1881, he cannot 
cieate easements by way of use under that seddon. The Act 
oontaius nothing to make such lands freehold by statute, ii they 
are not freehold by conunon law. 
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CHAPTER VI. 

ESCHEAT. 

A FEE simple, the greatest estate known to the law, absolutely Is peculiar to 
exhausts the whole possible interest which anybody can have, by * ^ ^^^ ^ 
way of estate, in the lands, so as to leave no residue (nor even a 
mstQ poBBibility of reverter^ such as may subsist at common law 
upon other fees) subsisting in anybody else, or susceptible of 
enlargement, or of a change from expectancy into possession, by 
the determination of the fee simple. The lord is the only per- 
son with whom the tenant, as such, has any connection ; and 
the only connection between them is the tenure. 

This link confers on the lord a peculiar right or title, said to 
be by escheat^ upon a failure (whether actual, or by construction 
of law) of the heirs of the tenant ; upon the happening of which 
event, he becomes entitled to the land as his escheat. The word 
escheat has long been restricted to denote this reverter of lands 
held for a fee simple to the next superior lord propter defectum 
tenentis. 

The fact that all tenures in fee simple created by private per- 
sons must be older than Quia Emptoresj and the general negli- 
gence in preserving evidence of freehold tenure, make the proof 
of the title in private persons difficult at the present day. In 
the absence of any other claimant, the title is of course in the 
Qorown. 

Escheats were either by attainder or without attainder. (Go. 
litt. 13 a ; ibid. 92 b.) Escheats by attainder are often also 
styled forfeitures ; but the use of this appellation is inconvenient, 
since it tends to confuse escheats properly so called with for- 
feitures properly so called, which latter were for high treason. 

Escheat by attainder was a consequence of the corruption of Eaoheatby 
blood caused by the attainder, which caused a constructive ^ 
failure of heirs. These escheats are subdivided as follows : — 

(1) Quia suspenstis eat per coUum^ or by judgment of death 
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(which took effect by attainder before and iirespectiTe of 
the execution) for felony. The writ of escheat oontoined 
the words even when the sentence had not in fact been 
executed. (Fitzh. N. B. 144 H.) This cause of escheat 
was abolished by 33 & 34 Vict. c. 23, s. 1, It never 
applied to gavelkind lands subject to the custom of 
Kent.* The exemption was not restricted to cases where 
the heir was the son. (See Bob. G-av. 291.) Nor was it 
absolutely restricted to gavelkind lands in Kent, though 
it seems to have been very rarely found elsewhere. 
The judgment required to cause escheat was a regular judg- 
ment at common law : judgment of death passed by a court 
martial during a rebellion caused no escheat. (Go. litt. 13 a.) 

(2) Quia abjuravit regnum; this abjuration was a privilege 
allowed upon a claim of sancUmryj to escape conviction, 
which implied a confession of felony, and hod the same 
effect, so far as escheat is concerned, as judgment upon 
conviction. (3 Inst. 217.) This kind of abjuration has 
long since been abolished. (4 Bl. Com. 333.) 

(3) Quia utlegatus est ; or by judgment of outlawry upon on 
indictment of (capital) felony, which hod the same effect, 
in all respects, as judgment upon conviction. (3 Inst. 
212.) If the outlawry was reversed, the tenant might 
re-enter upon the escheated lands. Escheat as a conse- 
quence of outlawry seems not to be affected by 33 & 34 
Vict. 0. 23. 

Ann Jour et The right of the lord on an escheat by attainder was subject 
*^^^' to the crown's right to hold the lands for a year and a day, com- 

mitting waste ; or, according to some opinions, receiving the rents 
and profits for a year and a day, in lieu of a right at common low 
to enter and commit waste. (1 Com. Dig. 378 ; 22 Vin. Abn 
550 = Tear J Bay^ and Wade ; 2 Inst. 36 ; 3 Inst. Ill ; 4 BL 
Com. 385, 386). For many centuries the right, whatever it was, 
was always compounded for by the lord with the crown ; and its 
precise details are now inmiaterial. It appears by the statute 

* '^ For their custom is, ' The father to the houghs the 9on to the plough J* " 
(1 Doct. & Stu. 0. 10 ; Brook t. Ward, Dy. 310 b, pi. 81.) 
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De Prerogativd Regis^ 17 Edw. 2, st. 1, o. 16, that by the custom Custom of 
of the county of Gloucester, the king had his year and day, but 
that there was no escheat to the lord, and the lands descended 
to the felon's heir upon the expiration of the year and day. By 
the custom of Kent there was neither the year and day nor, as 
above mentioned, any escheat upon attainder of felony ; but the 
custom was construed strictly, and did not apply either to abju- 
ration or outlawry. (Rob. Qtiv. 289, 290.) 

Escheats without attainder axe : — 

(4) By death without leaving an heir ; that is, when the heir Escheat for 

. , -. - , Ji_ J ji_ 'ii J actual failure 

cannot be discovered; or when, on the death without ofhoirs. 
issue of a bastard (who con only have taken by purchase) 
the heir is known not to exist. 
If a tenant in fee simple dies without an heir, but leaving 
his wife enceinte^ the lord may enter for an escheat ; but the 
subsequent birth of an heir will defeat the lord's claim. (Watk. 
Desc. 212.) The lord is entitled to the mesne profits. 

Since lands held for a fee simple have been deviseable, this 
light by escheat has been liable to be defeated by devise. 

The right by escheat arises only upon a failure of heirB. If No escheat 

, . ... upon dissolu- 

a corporation holding lands in fee simple is dissolved, there is no tion of oor- 
esoheat to the lord, but a reverter to the donor. (10 Vin. Ahr. ^'^ ^^* 
13^9=^ Escheat, A, pi. 2, 3, 4 ; Oo. Ldtt. 13 b. But see also Harg. 
n. 2 thereon.) The question is not at this day of much practical 
importance ; because the only dissolutions of corporations wliich 
frequently occur, are due to the winding up of companies 
formed under the Companies' Acts, and in such cases the destina- 
tion of their property is regulated by the Acts. The reader will 
also remember that, upon the dissolution of the monasteries and 
clerical colleges in the reign of Henry YIII., their lands were 
vested in the crown by statute, where they had not previously 
been surrendered. 

Until 27th June, 1834, the date of the passing of 4 & 6 TroBts and 

equities of 

Will. 4, c. 23, lands held upon trust or mortgage would have redemption 
escheated upon the attainder or death without heirs of a destro^bj 
sole trustee or mortgagee seised in fee simple ; and, according Smlestote 
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to the better opinion, the lord ooming in by eeoheat would not 
have been bound by the trust. (1 Prest. Abst. 147.) 

This inoonvenience was remedied by the last-mentioned 
statute, which was repealed by the Trustee Act, 1850, 13 & 
14yiot. c. 60, s. 1 ; but re-enaoted with variations by ss. 15, 46. 

Now, by virtue of sect. 30 of the Conveyancing Act of 1881, 
lands, of which a trustee is solely seised in fee simple, upon his 
death, notwithstanding any testamentary disposition, become 
vested in his personal representatives. 



Forfeiture for High Treason. 

DistingaiBhed Esoheat must not be confused with forfeiture to the crown 
rom esc . ^^^ j^^j^ treason. Of lands held for any common law fee, such 

forfeiture was by the common law (3 Inst. 18, 19) ; and in the 
case of a conditional fee, after birth of issue of the kind 
prescribed in the limitation, the forfeiture was absolute and 
barred the lord of his reverter. The forfeiture related back to 
the time when the offence had been committed. {Pimb^a Casey. 
Serj. Moore's Eep. 196.) Forfeiture for high treason extended 
to gavelkind lands. (Itob. Oav. 293.) After the statute 
De DoniSy by which conditional fees were turned to fees tail,, 
the forfeiture incurred by the high treason of a tenant in tail 
was only during the lifetime of the attainted traitor. (Go. Litt> 
392 b; 2 Bl. Com. 116.) The 26 Hen. 8, c. 13, s. 5, partly 
restored the rights possessed by the crown, before the statute De 
DoniSy in respect of lands held for a conditional fee, after the 
birth of issue of the kind prescribed in the limitation. Thereby 
it was enacted that every offender lawfully convicted of high 
treason should forfeit to the king all lands, tenements and heii- 
ditaments, which- such offender should have of anf/ estate of 
inheritance in use or possession. It was held that the words in 
italics include fees tail ; and that the crown took, by virtue of 
the statute, a base fee, which endured so long as any issue was 
in existence which might have inherited under the entail. For- 
feiture for high treason was restricted to the lifetime of the 
attainted traitor, by 54 Geo. 3, c. 145, and was altogether 
abolished by 33 & 84 Vict. c. 23, s. 1. 
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The Belation of Escheat to Incorporeal Hereditaments and 

Equitabk Estates, 

An attempt has recently been made bj statute, to extend 
the application of the rules of escheat to incorporeal here- 
ditaments and equitable estates. Some remarks upon this 
enactment, which is expressed to refer only to persons dying 
intestate after 14th August,^ 1884, wiU be found below. Its 
meaning does not seem to be so dear, as to render superfluous 
all statement of the previous law. 

Hereditaments which may be held for a fee simple, but are not Legal here- 
strictly subjects of tenure, such as fairs, markets, commons in whldb\re not 
gross, rents-charge, rents seek, and the like, do not escheat, but J^j^*" ^^ 
become extinct upon a failure of heirs of the tenant. (3 Inst. 
21.) 

If a trustee is seised in fee simple upon trust for another Equitable 
person in fee simple, who dies intestate and without heirs, there xnents. * 
is no escheat of the equitable estate, but the trustee holds the 
lands to his own use. {Burgess v. Wheate, 1 W. Bl. 123, 1 
Eden, 177; Cox v. Parker, 22 Beav. 168; Johnstone v. 
Hamiltony 5 GifF. 30.) The rule is the same for copyholds 
as for freeholds. {Tayhr v. Haygarthy 14 Sim. 8.) Also 
for realty which is created by statute, such as New River 
shares. {Damll v. Ifew River C4>., 3 De G. & Sm. 394.) In 
the case of copyholds, if the trustee has not been admitted, 
a court of equity will not interfere to compel the lord to 
admit him. {Williams y. Lord Lonsdale, 3 Yes. 762.) But 
the trustee has a right to a mandamus at law; and there is 
no equity to interfere with his legal right: {RexY. Coggan, 
6 East, 431 ; Gallard v. Hawkins, 27 Ch. D. 298.) In Gallard 
y. Hawkins, the deceased cestui que trust was entitled only for 
life ; but the trusts subsequent to the life estate were void under 
the Charitable Trusts Act, 9 Geo. 2, o. 36, and the deceased 
settlor had left no heir to take advantage of the resulting trust 
in his favour. 

c.K.p. n 
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Part IL ON ESTATES IN GENERAL 



CHAPTER Vn. 

OF THE SUBJECTS IN WHICH ESTATES MAT SUBSIST. 

Diyiaioii into The subjects in which estates may subsist are commonly sub- 
mente and ' divided into landSy tenefnentsy and hereditaments ; which is a cross 
mwato**" division, of which the sub-classes are by no means mutually 
exclusive. Lands are treated as a separate class, by reason of 
their prominent importance and peculiar physical characteristics. 
Tenements require special mention, because they alone are in- 
tailable. Hereditaments is a convenient class-name for uniting 
together everything which may be the subject of estates of in- 
heritance. 

I-and. Land includes whatever is parcel of the terrestrial globe, or 

is permanently affixed to any such parcel. (Co. Ldtt. 4 a — 6 a.) 
This is the meaning of the word in ordinary legal speech, 
and in this sense propositions respecting lands are generally to 
be understood. (See Co. litt. 4 a.) For the present purpose, 
which is only concerned with classification, and is only concerned 
with that in order to clearness, there is no need to inquire into 
the more extensive meanings which, in a deed or testament, the 
word may derive from the context.* But it is to be observed 
that, by virtue of Lord Brougham's Act, 13 & 14 Vict. c. 21, 



* Even in a wiU, the word ** lands '* wiU not include an adrowson in groas. 
( Weatfaling v. Westfalingy 3 Atk. 460.) And it is doubtful whether the word will 
induda a manor, when the testator has other lands, not parcel of the manor, 
which can pass by the deyise. (HasJewood v. Pope, 3 P. Wms. 322.) But of 
course a testator may, by express declaration, or by the use of language which 
sugg^ts a clear inference, import into the word ''land," or into any other word, 
any meaning which he may think proper. 
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B. 4, in Acts of Parliament the word "land" now includes 
"messuagesy tenements, and hereditaments, houses and buildings, 
of anj tenure, unless where there are words to exclude houses 
and buildings, or to restrict the meaning to tenements of some 
particular tenure." Here the word hereditaments does not seem 
to include incorporeal hereditaments, (Dart, V. & P. 206, n. 2.) 
Sundry curious meanings have also been affixed to the word 
" land " bj special interpretation clauses contained in particular 
Acts ; but these meanings are confined to the particular Acts 
which they serve to illustrate or obscure. 

Estates in land, though not the only estates known to the 
law, were the earliest in origin, have always been the most 
oommon, and have supplied the model for all the rest, which 
otherwise would never have existed. The tenure of the earliest 
incorporeal hereditaments, namely, baronies and seignories of 
manors, as distinguished from seignories in gross, was for several 
generations inseparably connected with the tenure of land. 

Tenement is properly defined to include whatever can be the TenementB. 
subject of common law tenure. (" Wherein a man hath any 
frank-tenement, and whereof he is seised ut de libera tenementoJ^ 
Co. litt. 6 a.) 

The meaning which the word actually bears is wider than 
that strictly contained in this definition. (Co. litt. 19 b, 20 a.) 
The definition would strictly include only lands, such incorporeal 
hereditaments (seignories, peerages and dignities held by grand 
serjeanty) as are undoubtedly subjects of common law tenure, 
advowBons in gross (Go. Ldtt. 85 a), and perhaps chief rents. 
But the word '^ tenement " is in practice, with less obvious pro- 
priety, extended to include also rents-charge, commons in gross, 
estovers and other profits d prendre, owing to their dose connec- 
tion with the land ; also offices annexed to or exerciseable within 
or over any lands or tenements, as the office of steward or 
bailiff of a manor, or ranger of a forest. It was also extended 
to include tithes in the hands of lay impropriators, see Bex v. 
Shingle, 1 Eag. & T. 738, 1 Stra. 100; Bex v. Ellis, 3 Eag. & T. 
776, 3 Price, 323 ; though by the common law these could not 
be in the hands of a lay person. {8hei*wood v. Wtnchcombe, Cro. 
Eliz. 293.) And it is the general rule, that all hereditaments 
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which 9apour of the land or rsaltj/f are eo &r aoooxmted tenements 
in law as to be intailable by virtue of the statate De Donis. 

A thing may It ifl material to observe, that a thing may be a tenement far 

be a tenement i j x * ^ xi. f 

for one par- One purpose, and not a tenement for another pnipose; for 
^OTano^OT^* example, a rent-charge is undoubtedly a tenement for the pur- 
pose of entail, but is not a tenement for the purpose of escheat. 
{Vide eupray p. 33.) As to what are tenements within the 
meaning of 8 Hen. 6, c. 7, relating to the quaUfication of county 
voters, see Dodda v. Thompson, L. U. 1 0. P. 133 ; Dawson t. 
Bobins, 2 0. P. D. 38.) 

Heiedita- Hereditament includes whatever upon the death of the owner 

°^^^' passes (apart from testamentary disposition) to the heir hy 

hereditary succession. (Go. litt. 6 a.) The word hereditary ex- 
cludes special occupancy. 

Land regarded as a hereditament stands in a peculiar position, 
• because its existence is wholly independent of the manner in 
which estates in it are limited, while other hereditaments can 
only by a metaphor be said to have any existence apart from 
their limitation for estates of inheritance. The word heredita' 
mentj when used in relation to land, sometimes denotes the land 
itself as a physical object, and sometimes the estate in the land. 
The use of a single name to denote two such disparate ideas, is 
not without inconvenience ; but the practice is now inveterate. 

Thus, with some degree of confusion, it is commonly said that 
land is both a tenement and a hereditament. Here it is evident 
that the word tenement is not used in exactly the same sense, 
as when a legal estate for life is styled a tenement ; and that 
the word hereditament is not used in exactly the same sense, 
as when a rent-charge in fee simple is styled a hereditament. 
In the case of land, the estate contemplated is the legal fee 
simple ; and since this exhausts the whole possible interest, by 
way of estate, in the land, and since, for most purposes, it 
matters little whether we speak of the land itself, or of the 
utmost possible interest in the land, some degree of obscurity is 
often permitted to exist as to which precisely of these two things 
is meant to be the subject of reference. The word has, to some 
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eztenty a double meaning. In other oases, in which the thing 
has no real ezistenoe apart from the e%tate in the thing^ the words 
used have only a single meaning. 

It will easQy he peroeived that some tenements are not here- 
ditamentsi and that some hereditaments are not tenements. 

« 

Hereditaments are commonly divided (1) into redl^ mixed and DiTisum of 
personal; and (2) into corporeal and incorporeal, ments. 

The phrase hereditaments real (or real hereditaments) is com- 
monly used to denote lands regarded as a physical object, and 
legal estates of inheritance in lands, whether in possession, re- 
mainder or reversion. 

The phrase hereditaments mixed (or mixed hereditaments) 
includes all estates of inheritance which, as the phrase goes, 
savour of the realty^ being — 

(1) Equitable* estates of inheritance in land; with which 

may also be classed equities of redemption of estates of 
inheritance, whether legal or equitable ; 

(2) Territorial baronies, or peerages titular of a place; t with 

which may also be classed seignories of manors and 
seignories in gross ; 
,(3) Estates of inheritance in offices i of trust or dignity to 
be exercised within or in relation to lands, such as the 
stewardship of a manor, or the rangership of a forest ; 



* It 18 oonodved that now, ainoe the Jadioature Acts, equitable eetatea are 
liereditameiLta to all intents and poxposes. Preyioaslj, they could not be caUed 
hereditamente at law. (1 Bep. 121 b ; see also 3 Bep. 2 b, 3 a.) The same re- 
mark seems also to apply to equities of redemption of estates in fee. Being 
hereditaments, they seem to sayour of the realty. The eqnity of redemption of 
an estate of inheritance, whether legal or equitable, can be intailed. 

t ''When the king created an earl of such a county or other place, to hold 
that dignity to him and lus heires, this dignity is personall, and also ooncemeth 
lands and tenements." (Go. Litt. 2 a.) And, therefore, such dignities may be 
intailed ; though only by the act of the crown. {Ibid, 20 a.) 

X It must not be assumed, because these kinds of offices may exist, that 
therefore anybody can create them or transfer them when created, or that new 
kinds of a sort unknown to the law can be invented at pleasure. '< An ancient 
office must be granted, as it hath been accustomed." (4 Inst. 87 ; see also Co. 
litt. 233 a et teq,) A steward of a manor may be appointed fay parol, 
(Dy. 248 a, pi. 79.) 
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with whioh maj also be oLused adTOwsons in groBSy 
when held for a fee, and certain royal franchifles ; 

(4) Estates of inheritance in certain other royal franchises, 

also rents-charge, commons in gross, and profits d prendre^ 
which imply some participation in the land or its profits; 

(5) Tithes, which are made hereditaments by 32 Hen. 8, 

0. 7; 

(6) New Biver shares, see Drybutter y. Bartholomew^ 2 P. 

Wms. 127; River Avon shares, see Buckeridge v. Ingram^ 
ii Yes. 652 ; and the shares in some other similar under- 
takings* 
The phrase hereditaments personal (or personal hereditaments) 
includes certain inheritable rights, either having no connection 
with lands, such as a personal annuity granted for an estate of 
inheritance, see Turner v. Turner^ Ambl. 776 ; or having a con- 
nection which implies no participation either in the land or its 
profits ; also annuities granted in fee by the crown out of the 
Barbados duties, see Earl of Stafford v. Buckley^ 2 Ves. sen. 
170 ; and certain other annuities charged upon public revenue, 
see Lady Holdemesse v. Marquis of CannartJienj 1 Bro. 0. C. 377 ; 
and the term also includes certain offices of dignity or trust 
which admit of being granted in inheritance, but are attached 
to the person of some superior dignitary, or are to be exercised 
only in respect to chattels, as a mastership of hounds.t 

There is, perhaps, some variety of usage in respect to the 
precise place where the line of subdivision is to be drawn 
between real and mixed hereditaments. But this gives rise to 
no practical inconvenience ; because they are both intailable by 

* The right to bring a writ of error upon a judgment in a real action 
was a mixed hereditament. (Co. Litt. 20 a ; and see BotoUVi oate^ Dj, 188 a, 
there referred to, which incidentallj explains his meaning.) The possibility of 
reverter upon a breach of a condition annexed to an estate of inheritance is a 
hereditament (3 Bep. 2 b) ; and must be mixed for the same reason as writs of 
error. It seems, also, that the right to kill game on land, if (we may presume} 
limited to a grantee and hit heirs, is an incorporeal hereditament. (See Hooper 
y. Clark, L. B. 2 Q. B. 200 ; and compare Webber v. Zee, 9 Q. B. D. 315.) This 
would seem to sayour of the realty quite as much as some other things which 
have always been held to do so. But the idea of intailing a right of sporting, 
regarded as a tenement in gross, is somewhat startling to the imagination. 

t Villeins in gross were personal hereditaments. (Finch, Law, p. 169.) Also 
oorrodies of office. {Ibid. p. 161.) And see the grant of privilege by £dw. I., 
mentioned in Go. litt. 1 b, 2 a. 
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wtue of the statute De Donis. The single word hereditamentSy 
when osed in its largest sense, includes the whole of the par- 
tioulars enumerated under the three classes above described. 

Corporeal hereditaments are fixed as to their definition by the Corporeal and 
legal maxim, that at common law they lie in liverj, and not in ^^^Sto- 
grant. The phrase therefore includes only lands regarded as a ™^**- 
physical object, and legal estates of inheritance in possession. 
The only cenveyance in pais — ^that is, made between party and 
party, and not matter of record, as a fine or recovery — ^by 
which these could at common law be conveyed to a stranger, 
was a feoffment, and the essence of a feoffment is the livery of 
the seisin. All other hereditaments, to which applies the 
description, tangi nan posmnt nee videri^ are included under the 
term incorporeal hereditaments. These are said at common law 
to lie in grant ; because they would pass by the mere delivery 
of a deed purporting to convey them, and the word grant was 
the most appropriate (though not the only) word of conveyance 
for the purpose. 

The importance of the distinction between corporeal and 
incorporeal hereditaments has been diminished by 8 & 9 Yict. 
o. 106, s. 2; which enacts that after 1st October, 1845, all 
oorporeal tenements and hereditaments shall, as regards the 
conveyance of the immediate freehold thereof, be deemed to lie 
in grant as well as in livery. 
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OHAPTEE Vni. 



OF ESTATES AT OOHMON LAW. 



The origin of Thb distinotion between absolute domnian^ or absolute ownership, 
suoh as the law permits to be had in chattels, and an estate, to 
whioh the English law restricts the ownership of land, is no 
doubt referable to the universal existence in England of 
tenure. But the existence of estates of inheritance was sug- 
gested, and made possible, by the indestructibility of their 
commonest and earliest known subject. 

There are three ancient sources of lawful rights of property 
in England — (1) the common law; (2) the statute law; and 
(3) customs allowed by the law.* To these must, for many 
practical purposes, be added— (4) the course of equity, as 
devised and consolidated by the Court of Chancery before the 
passing of the Judicature Acts. This lost is the origin of 
equitable estates, which seem now to have a good claim to be 
also styled lawful. But the circumstances of their origin have 
impressed upon them some important characteristics, whioh they 
still in a great measure retain, by which they are distinguished 
from legal estates, commonly so called, and which make it 
improper to apply to them the epithet legal. 

All lawful estates must be traced to one or another of these 
sources. The first is the source of common law estates; the 
second is the source of entails ; the third is the source of copy- 
hold and customary estates ; and the fourth, as abeady men- 
tioned, is the source of equitable estates. 

From the common law spring two primitive estates of free- 
Fee simple* hold — (1) a fee simple^ which is of inheritance, and the largest 
Estate for estate known to the law ; and (2) an estate for life^ that is, for 

life. 

* '' Comuetudo ia one of the maine triangles of the lawes of England; those 
lawes being diyided into oommon law, Btatat« law, and oostome." (Co. litt. 
110 b.) 
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the life of the tenant himself. From the fee simple, by its 
soffering certain modifications which the law permits to be 
imposed upon it, are derived determinable feesy conditional feea^ 
and a peculiar kind of fee which maj conveniently be styled a 
qualified fee or qualified fee simple. The nature of these modifl- 
oations, and of the estates to which they give rise, will presently 
be explained. From the estate for life is derived, by its being Estate i^ur 
assigned over to another person, the estate pur autre vie. But ^^^ *'**' 
this last-mentioned estate, though it probably arose from, or 
was suggested by, the assignment of an estate for life, does not 
necessarily arise by assignment, but admits of being created de 
note by express limitation. 

The above-mentioned estates are the only estates known to No other 
the common law, and are therefore the only estates held by oommon 
oommon law tenure aiid the only estates of freehold. At the ^^* 
present day a conditional fee of lands or other tenements can 
exist only in the shape of a fee tail, or estate tail; which 
estate may be said to owe its existence to the common law, but 
to derive some of its most important characteristics from the 
statute De Donia Conditionalibus^ Stat. Westm. 2, or 13 Edw. 1, 
cap. 1. It is convenient, for some purposes of discussion, to 
separate fees taO. from the other estates above mentioned. The 
latter may conveniently be styled common law estates; and 
those which are estates of inheritance, namely, a fee simple, a 
determinable fee, a conditional fee, and a qualified fee simple, 
may conveniently be styled commote law fees. 



The statute De Donis restricted in some important respects Origin of fees 

tftil 

the right of alienation incident to a conditional fee at common 
law ; and a conditional fee thus modified has ever since been 
styled a fee tail^ or (of late years more commonly, but less 
properly) an estate tail. The epithet refers to the cutting down 
of the quantum of the estate, by the restriction of the inheritance 
to a class of special heirs, in the place of the heirs general. 
The diminution of the quantum appears by the fact, that there 
could be no remainder or reversion, but only a possibility of 
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reyerter, upon a oonditional fee ; * while there is a remainder or 
reversion upon a fee tail. (litt. sect. 19.) 

AE tenements The statute uses only the word tenemeniumf which the English 

' versions mistranslate land. Not only lands, but all tenements, 

provided that they are also hereditaments (without which there 

oan of course be no inheritance of them) are intailable by f oroe 

of the statute. 

8uoh hereditaments as are not tenements cannot be intailed. 

Origin of From the fee tail sprang the base fee commonly so called. 

Methods of barring the entail having been invented, some of 
them barred it only so far as the rights of the issue in tail were 
concerned, leaving unaffected the rights of the persons entitled 
in remainder or reversion. Hence arose an estate which, as will 
hereafter be shown more fully, was by construction of law an 
estate of inheritance descendible to the heirs general, and was 
determined as soon as the right of the remainderman became a 
present right ; that is to say, upon default of issue inheritable 
under the entail. 

Other methods are, or in earlier times have been, known to 
the law, whereby the duration of an estate in one man and his 
heirs might, by operation or construction of law, and not by 
mere conveyance or assurance between the parties, be made to 
depend upon the continued existence of issue inheritable under 
an entail previously vested in another person. All such estates 
are commonly styled base fees. 

nde infra, An estate conterminous with a base fee, as above defined, 
p. 202, No. 9. jjjg^y gjigQ |jy cxprcss limitation, as well as by the conversion of 

a fee tail. When created by express limitation, it is a deter- 
minable fee. But there is this cardinal distinction between a 
base fee, as above defined, and a determinable fee of the like 
duration arising under the ordinary rules of limitation ; namely, 
that there exists a remainder or reversion in fee simple upon a 

• Vide in/ra, y. 64. 
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base fee^ while no remainder or reversion can subsist upon a 
determinable fee arising by limitation only. 

All feeSy whether common law fees, fees tail, or base fees, Modified fees, 
except a fee simple, may conveniently be oolleoted together 
under the term modified fees. 

Such hereditaments as are not tenements cannot be intailed ; How far 
and words of limitation which, if applied to tenements, would Sow exist. 
create an entail, will, at the present day, if applied to them, 
create a conditional fee at common law. {Earl of Stafford v. 
Buckleyy 2 Ves. sen. 170.) The same remark, mutatis mutandis^ 
applies also to copyholds of manors in which there exists no 
custom to permit entail ; the estate being in this case a customary 
fee, not a common law estate. (See the cases . cited in the 
chapter on fees tail, infra,) The learning of conditional fees is, 
therefore, not wholly obsolete, even apart from its bearing upon 
the existing law of entail. 

Detenninable fees are as valid in their limitation at the 
present day as they ever were ; nor are they wholly obsolete in 
practice, for they sometimes occur by express limitation in 
settlements of realty. Qualified fees simple, as hereinafter 
defined, if indeed they can be said ever to have existed in 
practice, are now no longer found ; but there seems to be no 
reason to doubt the possibility of their existence. 

The division of fees above proposed is not verbally identical Bemarks on 
with that given by Lord Coke, Co. litt. 1 b, 10 Bep. 97 b ; but J^^^o'^o' 
the doctrines laid down are Lord Coke's doctrines, and some 
difference of language has been adopted only in order to express 
them more clearly. He sometimes uses the phrase conditional 
fee to include not only conditional fees as herein defined, but 
also fees limited upon or subject to a condition ; and also, in 
reference to the statute De Donis^ to include fees tail. He also 
uses the phrase qualified or base fee to include all fees except fees 
simple and conditional fees; and in this usage he is often 
followed by other authors. He sometimes (10 Eep. 97 b) uses 
the phrase fee simple determinable to include all fees except fees 
simple and base fees. But, with the exception of qualified fee 



ON B8TATZB IK GBNBIUU,. 

timpk, wiiioh denotes an estate bo seldom thougH woitiiy of 
special mention that it can hardly be said to have aoquiied a 
speoial name, the proposed tenns are here used in senses vhioh 
they frequently bear in the most approved anthoritiee. It has 
been a oommon custom for the same author at different times to 
use the same term in different senses, trusting to the context 
to show the sense on each partiotdar oocasion. 

The early law of England, that is to say, the oommon lav, 
knew of no estate, or proprietary interest, less than a freehold. 
The only other title to posseesion, in the nature of a proprietary 
right, was a tenancy at will, and there is much reason to beliere 
that the division between estates of freehold and tenancies at 
will originally corresponded with the diYision of the population 
into free and villein. The influence of custom and Uie growth 
of humane sentiment gave stability to the ancient tenandee at 
will, by turning them into the customaiy estates of the manor ; 
while at the same time the strict legal idea of a tenancy at will, 
in fact as well as in name, remained applicable to teuanciQe at 
will created newly and by mere contract. 

A term of years is an anomalous estate, which grew np later 
than the feudal settlement upon whioh the estates of freehold 
were based; and it norer acquired any definite place in Uie 
feudal system. In the opinion of some early jurists, terms of 
years, at all events for longer than forty years, were void, as 
being against the policy of the law. (Co. Litt. 46 a.) This 
doctrine probably represents rather the tendency of public opinion 
than the state of the law ; icx it cannot be shown to have left 
any traces in the actual practice of any period, and it was 
undoubtedly obsolete in the time of Biohaid 11. {Ibid. 
Horg. n. 1.) 

But terms of years were by the oommon law liable to de- 
struction at the will of the reversioner having the freehold. U 
the latter suffered judgment to go against him by de&olt in a 
oollusive action of recovery, a lease previously granted by him 
for years had no validity aa against the recoveror, who dlaimed 
tmd obtuned judgment upon a supposed title paramount to the 
title of the reversioner ; and this destruction of his estate oould not 
be hindered by the tennor, because, having no freehold, he had 
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no I0CU8 standi to intervene in an action of recoveiy. This 
kardship was partly remedied by the Statute of Gloucester, 
6 Edw. 1, and completely remedied by the 21 Hen. 8, c. 15, 
which enabled termors to falsify recoveries obtained on feigned 
tiUee. (2 Inst. 321, 322 ; Go. litt. 46 a.) 

An estate which could not, by the common law, be defended Thev exist ha 
at law, seems at common law to have been no estate. The fore- oiSj hj 
going considerations warrant the conclusion, that terms of years ^ ^ * 
originally pushed themseves into the rank of " legal estates," 
only by virtue of the statute 21 Hen. 8, c. 15, This statute 
has been repealed by the Statute Law Eevision Act, 1863 ; but 
the previous abolition of common recoveries by the Fines and 
Becoveries Act, s. 2, and of real actions generally by 3 & 4 
Will. 4, 0. 27, s. 36, will prevent the repeal from afiEecting the 
legal status of tennB of years. 

This conclusion, as to the primitive legal status of terms of 
years, is confirmed by the fact, that the word seisin is used by 
the old writers synonymously with possession; showing that 
they recognized no possession unaccompanied by an estate of 
freehold. The word seisin is still appropriated solely to describe 
the possession of freeholders {Leach v. Jap, 9 Gh. D. 42); 
while the word possession is commonly used to denote the pos- 
session of termors for years, of tenants from year to year, or 
at will, and of other persons having chattel interests, or in pos- 
session under any right or title which is not founded upon an 
estate of freehold.* 

The cessation of an estate of freehold can only occur by the Chattel 
dropping of a life, or the failure of issue, or the failure of Sjj^^er^ 
heirs, or the happening of some event, of which the happening ^^^^ terma of 
is uncertain ; and it is often said, that this afiEords a distinction 
between estates amounting to a freehold, and estates (meaning 
thereby, terms of years) less than a freehold. But it is to be 
observed that, partly by the common law and partly by virtue of 
divers Acts of Parliament, a chattel interest may imder peculiar 



* In his tranalatioa of lift. aeot. 177, Lord Coke luee the word «»Mii to denote 
ik$mot9f iMmg po99$i9ioH of chatUU. 
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oiroiiixistaiioes arise in lands, whioh, though it is not a term of 
years, nevertheless endures for a time unascertained at its com- 
mencement : — (1) Under a devise to executors merely for the 
payment of debts; (2) tenancy by statute merchant; (3) 
tenancy by statute staple ; (4) tenancy by elegit ; (5) by the 
guardian in chivalry holding over for '' single or double value/' 
after the ward's marriage within the age of wardship ; as to 
which penalties, see Co. litt. 82 b. For some account of these 
chattel interests having an uncertain duration, see Co. litt 42 a ; 
ibid. 43 b. The three first mentioned are now obsolete in prac- 
tice, and the fifth was abolished with the abolition of tenure in 
chivalry by 12 Car. 2, c. 24. The only one now remaining is 
tenancy by elegit. These interests are not properly estates or 
proprietary rights, but rather temporary liens, subject to an 
obligation to apply the profits in a specified manner. 

A devise of lands to a man and his executors for the payment 
of debts gives a chattel interest to the legatee. (1 Prest. Est. 508.) 
But if the devise had been to the man and his heirs, it would 
have created a determinable fee. ( Vide ir\fray p. 205, Nos. 
21—23.) 



( 49 ) 



CHAPTER IX. 

ON THE DERIVATION AND SUCCESSION OF ESTATES. 

Propribtary ownership, in the absence of any special inoa- 
pacitj, imports as a general oharaoteristic the right of alienation, 
which right may be exercised either absolutely or partially, in 
acoordance with the maxim, Ctijus eat dare^ ejus eat disponere ; 
partial alienation being made possible by the fact that estates 
differ one from another in quantum. It follows that, either 
by means of successive partial alienations, or by means of a 
single disposition creating several successive estates, several per- 
sons may at the same time be entitled, in different degrees of 
nearness and remoteness, to the possession of the same land, 
one* only being entitled to the possession at the present time. 

The idea of a partial, as distinguished from an absolute, DistinctionB 
alienation, opens the distinction between original estates and guooeeaon of* 
derivative estates. The fact that several successive estates may e*'**©^- 
be simultaneously derived out of one original, whereby it comes 
to pass that a derivative estate may be an estate not in posses- 
sion, leads to the distinction between remainders and reversions. 
The fact that estates may be so limited as to take effect only 
upon the happening of a contingency, suggests the distinction be- 
tween vested estates and contingent estates ; which last-mentioned 
estates can only be remainders^ because estates in possession and 
reversion are necessarily vested. And the fact that the ingenuity 
of conveyancers, operating upon the statutes of wills and the 
Statute of TTses, has devised other prospective possibilities, un- 
known to the common law, as interests to arise at a future time, 
which are not estates, but which will be estates when they arise, 
makes it necessary to distinguish executory interests from contin* 
gent retnainders. 



• Tenants in common, ooparoenen, joint- tenants, and tenants by entireties, 
being for this pnipose connted as one person. 

C.R.P. ' B 
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The distiiiotions above mentioned are the moet important of 
those which need to be considered in treating of the relations 
inter se of estates in respect to the time of their enjoyment. 



Original Estates and Derimtive Estates. 

The teims derivatite and original^ as applied to estates, scarcely 
need definition. When by the act of a grantor or settlor, a less 
estate is (or several are) parcelled out from a greater, every such 
less estate is derivative in respect to the greater ; which latter, 
in respect to all the less estates, is originaL 

The same The word derivative is applied to estates not in reference to 

both original any intrinsic qnality in the estates themselves, but only to 
^e. ^"^*' describe their relation to the original estate. An estate which 
is derivative in respect to a larger estate, may itself be an 
original estate in respect to a less estate subsequently derived 
out of it. Every estate (greater than a tenancy at will) is 
capable of being an original estate. 



Merger. 



Eetatee 
oannot be 
created dc 
novo. 



The opposite of the process by which one or more less estates 
may be derived out of a greater is the merger of estates;* by 
which one or more less estates may become blended with a 
greater, so as to be indistinguishable from it in the same sense, 
and to the same extent, as was the case before the less estates 
were derived out of the greater. Some remarks upon this sub- 
ject will be found in a subsequent chapter. 

From the difficulty of preserving strict consistency when 
dealing with abstractions, and the confusion introduced by the 
practice of classing together physicfid objects and estates under 
the terms tenements and hereditaments, there have arisen 
several inaccurate phrases, which can be used only subject to a 
perpetual tacit correction. A lawful estate cannot, unless per- 



* Styled the merger of estates^ — t. f., the merger of one estate in another 
estate, — to diBtingmsh it from the merger (more correctly styled extinguishment) 
of incumbrances in the estate over which they subsist : a subject with which the 
merger of estates is sometimes confused. 
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haps by the express operation of an Act of Parliament, he 
created de novo in any other sense than that of being derived 
de novo out of an existing estate in which it was previouslj 
included. Lands themselves cannot be settled, devised, or 
intailed, but only estates therein ; and the nature of all dealing 
with the lands is in general circumscribed by the nature of the 
estate by which such dealing is made possible. 

Estates which are derived out of any estate less than a fee Derivative 
simple, retain the characteristics of their restricted original. No dert^ySTby 
settlor can emancipate the derivative estates from any restric- t^^o^lrf the°" 
tion, or liability to determination, which affects the original original 
estate out of which they are derived. If the original estate is 
itself less in quantum than a fee, or is a determinable fee, or 
other determinable estate, or is an estate subject to a condition, 
then every event by which the original estate is to be, or may 
be, determined, is by construction of law annexed, as a deter- 
minable limitation, to each of the derivative estates ; so that 
each of the latter will be ipso facto determined by the happening 
of any event which determines the original estate, in accordance 
with the maxim, Ceasante atutu primitivo^ cessat derivativus. (1 
Prest. Est. 123 ; and see 8 Eep. 34 a.) 

The practical application of the maxim, Ctifua est dare^ ejus Operation of 
est disponerey is complicated by the existence of powers ; whereby P^^®"* 
a separation may be effected between the potestas dandi and the 
potestas disponendiy to such purpose that there is no necessary 
relation between the estate (if any) of the person exercising the 
power, and the estates which may arise by its exercise. In 
such cases the proposition remains nevertheless true, that the 
estates which so arise are derived out of an original estate, 
though that estate may not be vested in the person by whom 
the power is exercised. And in applying the mcudm, Cessante 
statu primitivOf cessat deiivativus^ to the exercise of powers, we 
must observe that the status primitivus is not necessarily the 
estate of the donee of the power. In the case of powers con- 
tained in wills, or powers operating by virtue of the Statute of 
Uses, the original estate is the estate of the testator or settlor. 
In the case of powers created by express statute, the original 

£2 
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estate is the fee simple, upon which, wheresoever it may he suh- 
sisting, the statutory power aots, hy-the direct authority of the 
law, so far and to such an extent as may be necessary to give 
effect to the exercise of the statutory power. 



Hodesof 
derivation. 



Thus the methods by which one estate may be derived out of 
another may be divided into three heads : — 

1. When the original estate is vested in the person by whom 

the derivation is effected ; and who has, by the common 
law, the right to effect such derivation, as an incident 
attached to his ownership ; 

2. When the derivation is effected by the exercise of a power, 

operating by means either of a devise or of the Statute 
of Uses ; and 

3. When the derivation is effected by the exercise of a statu- 

tory power, which operates directly upon the legal estate, 
without need for the intervention of the machinery of 
uses or devises. 



As to eetates 
cre&tedde 
novo by 
Btatate. 



To these must be added certain cases in which it would seem 
that, by force of an express statute, an estate is truly created de 
novOj being made to arise in one person under circumstances 
which are inconsistent with the hypotheslB that it arises by deri- 
vation out of an existing estate, or by the transfer of an existing 
estate from one owner to another. 

(1) By the Fines and Becoveries Act, s. 39, it is enacted, 

that if a base fee in any lands, and the remainder or 
reversion in fee in the same lands, shall be united in the 
same person, without the intervention of any interme- 
diate estate, the base fee shall not merge, but be ipso 
facto enlarged in manner therein mentioned. Here the 
declaration, that enlargement shall be substituted for 
merger, is equivalent to a declaration that the estate 
obtained by enlargement is created de novo : since the 
contrary hypothesis would require a different declara- 
tion; namely, that, notwithstanding merger, the re- 
mainder or reversion should retain certain characteristics 
of the base fee. 

(2) The Conveyancing Act of 1881, s. 66, amended by the 
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Conveyancing Act, 1882, s. 11, enacts, that any of the 
persons interested in manner therein mentioned in a 
long term of the kind therein specified, may by deed 
declare that the term shall be enlarged into a fee simple; 
and that thereupon the term shall be enlarged accord- 
ingly. For reasons similar to those alleged in the pre- 
vious case, the conclusion seems to follow, that the estate 
obtained by the enlargement is created de novOy and is 
not obtained by a transfer of the pre-existing fee simple. 
A question may still remain, whether the pre-existing 
fee simple is destroyed, or whether it continues to exist 
in the shape of a reversion upon the fee simple obtained 
by the enlargement; in which case the latter would 
exist as a base fee. ( Vide in/ray p. 271.) 

The derivation of estates out of an original by the act of 
parties only, is substantially the same process, whether it is 
effected by direct assurance, or circuitously, by the exercise of a 
power created by a settlor. The limits to what can be effected 
by the direct process are the same as the limits to what can thus 
be effected by the circuitous process. But the operation of a 
statutory power is subject only to the limits imposed by the 
statute. The following observations will illustrate the different 
aapects of the derivation of estates. 

1. A fee tail is in the eye of the law a conditional fee, though Estates 
by the statute Be Donia certain rights are given to the a fee talL 
issue in tail, to defeat alienations made at the common 
law by their ancestor. That the tenant in tail has a 
fee, and that a fee tail does not consist of a mere succes- 
sion of estates for life taken by the successive tenants in 
tail, is shown by the fact that the alienation of tenant 
in tail, when it had not the peculiar efficacy of a fine or 
recovery, would suffice to create a base fee, which on the 
death of the tenant in tail creating it did not become 
absolutely void, but only liable to be avoided by the 
entry of the issue in tail. ( Vide infraj p. 262.) The 
same remark holds good of dispositions at the present 
day made by the tenant in tail, which are insufficient to 
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bar tho entail by virtue of the Fines and Recoveries Act. 
In this sense a fee may be derived out of a fee tail ; but 
the fee so derived is made voidable by the statute De 
Bonis. 

Leases made by tenants in tail under 32 Hen. 8, o. 28 
(of which the term might not exceed twenty-one years, 
or three lives), were by that statute made effectual in 
law as against the issue in tail. Such terms seem to 
have been derived out of the estate tail. (See 8 Hep. 
34 a.) This statute was repealed, so far as tenants in 
tail are concerned, by 19 & 20 Vict. c. 120, s. 35. 

And since no right of entry can accrue to the issue in 
tail imtil the death of the preceding tenant in tail, it 
follows that, to the extent of an estate for the life of the 
tenant in tail, or a term of years determinable on the 
dropping of his life, estates may be effectually derived 
at common law out of an estate tail. 

And even when a tenant in taU bars the entail and 
makes a new settlement, it would seem that the estates 
comprised in the settlement are derived out of his fee 
tail ; which, by the operation of the Fines and Becoveries 
Act, seems under such circumstances to be restored to the 
state of a conditional fee at common law, after the birth 
of issue inheritable. ( Vide infra^ p. 211.) 

Estates subsisting by virtue of any conveyance made 
by a tenant in tail in possession, in exercise of the 
powers conferred, as hereinafter mentioued, upon a tenant 
for life under a settlement by the Settled Land Act, 
1882, which powers are by sect 68, sub-s. (1), (i), of that 
Act conferred upon a tenant in tail in possession, seem 
to take effect in defeasance of the estate tail and not by 
derivation out of it. But the question was probably not 
foreseen when that Act was passed, and it cannot be 
confidently answered. 

Estates 2. Out of an original estate for the life of the grantor, there 

an"state for' ^^*^ ^® derived only estates determinable upon the 

^®* dropping of his life. These may be either estates for 

joint lives, one of the lives being the life of the grantor ; 
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or they may be terms of years determinable either upon 
the dropping of one of such joint lives, or upon the 
dropping of the grantor's life. 

The tenant of an estate for Uf e which arises under a 
settlement, when his estate is vested in possession, being 
the person who is for the time being, under the settle- 
ment, beneficially entitled to the possession of the settled 
land for his life, is enabled, by the Settled Land Act, 
1882, to exercise the powers of sale, exchange, parti- 
tion, leasing, and other powers conferred by that Act. 
(See sect. 2, sub-s. 5 of the Act.) Estates created 
by the exercise of these powers may be equal in quantum 
to the whole estate comprised in the settlement, which 
may, of course, be a fee simple. Such estates cannot be 
derived out of the estate for life of the donee of the 
powers, but arise by force of the statute. They seem to 
be derived out of the original estate of the settlor, and 
to be, under the provisions of the Act, determinable with 
its determination. 

3. Out of an original estate pur autre i?fe, whether for life or Estetea 

, , , _ doiiyed out of 

lives, there can, in like manner, be derived only estates an estate /^ur 
determinable upon the dropping of all, or some, of the ^" '^^ ^^' 
original lives. Such estates may be estates for life, 
estates pur autre vie, or terms of years. 

A tenant for the life of another, ^* not holding merely 
under a lease at a rent," — ^which language perhaps 
implies that the contemplated tenancy must arise under 
a settlement, — has, when his estate is in possession, the 
powers of a tenant for life under the Settled Land Act, 
1882. (Sect. 58, sub-s. 1, v.) 

4. Out of a term of years there can be derived no estate, but Estates 

a term of years, either expressed to be of less duration a term of 
than the original term, or determinable (whether expressly ^®"*' 
or by operation of law) with its determination. 

A tenant for years "determinable on life," — ^which 
seems to mean, " determinable on the dropping of a life 
or lives,"— not " holding merely under a lease at a rent," 
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hafty when his estate is in possession, the powers of a 
tenant for life tmder the Settled Land Act, 1882. 
(Sect. 58, sub-s. 1, iv.) 



On the Tenns Vested^ Contingent^ and Executory, 

Vested estates Of the divisions into vented and contingent and into i)eited ami 
executory y neither is exhaustive; but the term tested estate is 
sometimes opposed to the term contingent estate^ and is sometimes 
opposed to the term executory interest. 

An estate may be either vested in possession^ or vested only in 
interest^ the actual possession being in another. The phrase, 
vested in possession, needs no definition. An estate is eaid, 
though not vested in possession, to be vested in interest in a 
given person, when that person would be entitled, by virtue of 
it, to the actual possession of the lands, if the estate should 
become the estate in possession by the determination of all the 
True criterion precedent estates. In the words of Feame : — " It is not the 
vested and uncertainty of ever taking effect in possession that makes a 
^2^^^^* remainder contingent ; for to that, every remainder for life or 
in tail is and must be liable ; as the remainderman may die, 
or die without issue, before the death of the tenant for life. 
The present capacity of taking effect in possession, if the pos- 
session were to become vacant, and not the certainty that the 
possession will become vacant before the estate limited in re- 
mainder determines, universally distinguishes a vested remainder 
from one that is contingent." (Feame, Cont. Bem. 216.) 



Bestriction 
upon the 
criterion. 



But this language must be accepted subject to the observation, 
that a limitation in remainder to the heirs of a living person 
gives rise to a contingent remainder {vide infra, p. 103) ; although 
the heir apparent or presumptive for the time being is always 
ready, during the ancestor's lifetime, to step into the possession 
if it should become vacant. The above-cited language does not 
apply to the case of a person claiming as heir during his 
ancestor's lifetime, because his claim is liable to be defeated by 
his ceasing to be heir, either, if he is heir apparent, by his own 
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death, in the ancestor's lifetime, or, If he is only heir presump- 
tive, also by the birth of a prior heir. 

It is now clearly settled, after considerable doubt and hesi- Exiatenceof a 

• • . pnor power 

tation, that the existence of a power of appointment will not does not 
prevent estates limited to take effect in default of the exercise y^^. 
of the power from vesting, if they are such as, apart from the 
existence of the power, would be vested estates. (Feame, Cont. 
Rem. 226 et seq,) Such estates are said to bo vested, but liable 
to be devested by an exercise of the power. 

Contingent estates are capable of being limited under the Contingent 
rules of the common law ; and their distinguishing quality of 
contingency is conferred upon them by the terms of their 
limitation ; either (1) by a provision that the specified person 
shall not take unless a contingency shall happen, or (2) that he 
shall not take until the happening of a future event, or (3) by 
reason that the limitation is in favour of a person not ascertained, 
or not yet in being. 

Of these three sub-divisions, the first comprises the first and 
second of Feame's four classes; and the second and third 
correspond with his third and fourth classes respectively. 

Executory interests do not admit of being limited under the Executory 
rules of the common law. They owe their whole existence ^ 
partly to the statutes permitting devises of lands, and partly to 
the Statute of Uses. The limitations under which they arise 
are called executory UmitationSy which in a testament are executory 
devisesy and in a deed are springing or shifting uses. Terms 
which properly refer to the mode of their limitation are in prac- 
tice often confused, or used interchangeably with, terms which 
properly refer to the nature of the interest taken under such 
limitations. This usage is especially frequent with respect to 
executory devises ; that is to say, an executory interest arising 
by executory devise, is often briefly styled an executory devise. 

Since executory interests may be, though they are not neces- 
sarily, limited to arise upon a contingency, they are liable to be 
confused with contingent remainders. The distinction between 
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Distinction them is given by the following propositions : — ^Every limitation 

contingent whioh Creates, in favour of a specified person, a possibility of 

P^to^^ *^^ ^^«<^» ^f an estate in Urn at a future time, which is vaUd 

intercBts. tj the rules of the common law, gives rise to a contingent 

remainder. And every such limitation which is valid in a 

will or in a conveyance to uses, but would not be valid as a 

limitation under the rules of the common law, gives rise to an 

ezecutoiy interest. 

How far In the view of the common law, both contingent remainders 

assignablo or . 

transmiBsible. and executory interests we;re only possibilities* and therefore 
were not assignable inter viros (Case in C. B. cited in 4 Bep. at 
p. 66) ; though, as being not bare possibilities, but possibilities 
coupled with an interest^ they might be devised under the Statutes 
of WiUs. {Boe v. Jones^ 1 H. Bl. 30 ; S. C. in B. R. sub nom, 
Jones V. Roe^ 3 T. E. 88.) They might also, at common law, 
be released {Lampefs case^ 10 Bep. 46), and be bound by 
estoppel. ( Weak v. Lower^ Pollexf . 64 ; Doe v. Martpi, 8 B. & 0, 
497 ; Boe v. Oliver^ 10 B. & C. 181.) Contracts, and assurances 
relating to them, if made for valuable consideration, might 
generally be enforced in equity {Wright v. Wright, 1 Ves. sen. 
409 ; Crofts v. Middleton, 8 De G. M. & G. 192) ; which remark 
applies even to such absolutely bare possibilities as the expecta- 
tions of heirs during the lives of their ancestors, and of devisees 
. and legatees during the lives of their testators or possible 



* The word potsihility has been ohecnred by its confused usage. But three 
lands can be distinguished : — 

(1) Pombilitiea coupled with an inUrest; as contingent remainders and executory 

interests ; which, so soon as the person in whom they will vest, if they 
do vest, is ascertained, are both descendible and deyiseable. 

(2) Bare poiHbilitUe ; as the possibility of reTcrter on the breach of a con- 

dition, and the possibility of reverter upon a common law fee other than 
a fee simple ; these at common law are descendible but not deviseable. 

(3) Ahtohitely hare possibilities, or mere expectations of possible benefits, not 

founded upon the dispositions or provisions of any operative assurance. 
These at common law are neither descendible nor deviseable ; though the 
succession of children by representation in heirship often did, so far as 
the expectations of heirs are concerned, amount practically to the same 
thing. But, in strictness, they did not succeed to the expectation^ but to 
the heirship upon which it was founded. 
Such possibilities of devisees, if children of the testator, are practioaHy made 
sometimes descendible by the Wills Act, 7 WiU. 4 & 1 Vict. c. 26, s. 33. 
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testators. (Beckley v. Newlandy 2 P. Wms. 182.) Now, by 
8 & 9 Vict. c. 106, s. 6, both contingent remainders and execu- 
tory interests may be " disposed of " by deed. 



Semainders and Iteversians. 

Remainder and reversion are both relative terms, each depend- Nature of the 
ing upon the relation of an estate which is posterior in point of between 
time to an estate which is prior in point of time. The prior 
estate is in both cases styled the particular estate. The dis- 
tinction between a remainder and a reversion lies in the differ- 
ence in the relation borne by them respectively to the particular 
estate ; and this relation depends upon the circumstances under 
which the particular estate became separated from the reversion 
or remainder. 

A remainder is constituted by the act, expressly directed to 
that end, of a grantor or settlor, who simultaneously derives two 
(or more) estates out of his own estate, and limits them to dif- 
ferent persons by way of succession, in such a way that the 
estates may successively become the estate in possession, each of 
them (except the first in order) giving a present title to the 
future possession. Of two estates so created, that which is 
posterior subsists as a remainder in expectancy upon that which 
is prior in the order of time and of limitation. 

A reversion, without any express act of the grantor or settlor, 
is left in him by the operation or construction of law, when he 
merely parts with less than his whole estate, retaining in him- 
self a residue which awaits the determination of that with which 
he has parted, before it can become the estate in possession. 

Every reversion is (or rather, once was) an original estate in 
respect to the particular estate, which latter, with respect to the 
reversion, is derivative. (1 Prest. Est. 123.) The relation 
between a remainder and the particular estate consists in their 
having both been simultaneously derived out of the same 
original ; and for many purposes the particular estate and all 
remainders upon it are in law regarded as making together but 
one estate. (Co. Ldtt. 49 b ; ibid, 143 a.) 

Thus the priority in time of the particular estate over the 
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remainder is due to the intent, expressed in the limitation, of 
the grantor or settlor ; but the priority in time of the particular 
estate over the reversion is due to the construction or operation 
of law. 



Bemainder 
defined. 



The following definitions, by which remainders are distin- 
guished from reversions, will be found instructive : — 

" A remainder is an estate limited to commence after the 
determination of a particular estate, previously limited by the 
aanie deed or instrument out of the same subject of property." 
(1 Prest. Est. 90.) 

Here deed must be taken to include any a€t in the late. , By 
the common law, before the Statute of Frauds, a particular 
estate followed by a remainder might have been created by 
feoffment without any writing; and a deed was first made 
necessary by the 8 & 9 Yict. c. 106. It would also seem that 
the expression same deed must be taken to include several deeds 
delivered at the same time, upon the principle of the maxim, 
Quce incontineiUi fiunt, incase videntur. But Preston questions 
this application of the principle. (1 Prest. Est. 90, note q,) 

" * Bemainder ' in legall Latine is remanere^ coming of the 
Latine worde remaneo : for that it is a remainder or remnant of 
an estate in lands or tenements, expectant upon a particular 
estate created together with the same at one time." (Co. litt. 

143 a.) 

*^ ^ The remainder ' is a residue of an estate in land depending 
upon a particular estate, and created together with the same." 
(Co. litt. 49 a.) 



BeTersion 
defined. 



" A reveraimi is where the residue of the estate always doth 
continue in him that made the particular estate, or where the 
particular estate is derived out of his estate." (Co. litt. 22 b.) 
The second clause of this definition was not intended to give an 
alternative definition, but only to expand the meaning of the 
first clause. 



The ambiguous nature of terms of years, gives an ambiguous 
meaning to reversions and remainders expectant upon terms of 
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years. In so far as suoh a reversion, or remainder, does not BeversionB 
give an immediate title to the actual or physical possession of Srs^Mn"^' 
the lands, during the continuance of the term, it may be re- *®"^ ®* 
garded as being in fact a reversion or remainder ; and in this 
sense such estates are commonly styled reversions and re- 
mainders. But for some purposes the question is not, who has 
an immediate title to the physical possession, but, who has an 
immediate title to the feudal seisin; and for these purposes, 
such a so-called reversion or remainder is not truly a reversion 
or remainder, but is itself the estate which confers the freehold 
during the continuance of the term. ( Vide in/ray p. 77.) 

The remainder which may subsist upon a base fee has in all Kemainder 
essential characteristics the quality of a remainder, and not of a f^^*^ * 
reversion. In a certain sense, it is an exception to the rule, 
that every remainder must be created by the same act or deed, 
and at the same time, as the particular estate ; for it was not 
created along with the base fee, but with the fee tail, out of 
which the base fee subsequently arose. And in a like sense it 
constitutes an exception to the rule, that remainders are created 
by act of parties, and reversions by operation of law ; for though 
the remainder upon the fee tail was created by act of parties, 
yet, when the fee tail is turned to a base fee, the remainder upon 
it may more properly be said to be created, and to subsist, by 
operation of law. 

Out of an estate in remainder, which is already in esse, other The aame 
estates may be derived. With regard to such estates, the re- b^^^Sn^ 
mainder itself will be a reversion ; but with reffard to the estate ^^ "\* 

. reversion. 

out of which it was itself derived, it will be a remainder. Thus 
the same estate may, in different relations, be both a remainder 
and a reversion. (1 Prest. Est. 123.) 

Several fees may, at common law, be limited in the alternative AltematiTe 
by way of remainder upon the same particular estate, upon such J^^'**^^®" ^ 
contingencies that not more than one of them can by possibility 
happen. {Loddington v. Kimey 1 Salk. 224, 1 Ld. Eaym. 203 ; 
and see Feame, Gont. Bem. 373 ; Doe v. Bumsally 6 T. E. 30 ; 
Be WhiU and Hindle's Contract, 7 Oh. D. 201.) Of such fees, 
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each is a remainder in regard to the particular estate, bat none 
is a remainder in regard to any other of them. 



Two inTari« 
able roles 
relating to 
remainders. 



It is essentially characteristic of a remainder (1) to await 
the regular determination of the precedent estate, and (2) to be 
limited to take effect in possession immediately upon that 
determination. A remainder may neither be limited to take 
effect upon the determination of the precedent estate by for- 
feiture for breach of a condition, nor to take effect upon the 
expiration of an interval of time after the regular determination 
of the precedent estate. 



interestB. 



These rules In both these respects remainders differ from executory 

not applicable , , , 

toezeontoiT' interests. An executory limitation may take effect upon the 
defeasance of an estate of freehold by entry for the breach of a 
condition, and it may be limited to take effect at the expiration 
of an interval to elapse after the determination of a precedent 
estate. 



lirtt Rule. 
Every 
remainder 
must await 
the regular 
determination 
of the 
precedent 
estate. 



A distinction 
noted. 



1. The first rule, that every remainder must atoait the regular 
determination of the precedent estate j follows from the rule of the 
common law, that no one may take advantage of a condition, 
except the person making it, or his privies in right and repre- 
sentation ; that is — (1) the heirs, quoad estates descendible to 
them, (2) the executors or administrators, quoad estates trans- 
missible to them, and (3) the successors of corporations sole. 
(Prest. Shep. T. 149.) The statutory innovations upon the 
common law (32 Hen. 8, c. 34, 22 & 23 Vict. c. 36, s. 3, and 
the Conveyancing Act of 1881, ss. 10, 12) which have in certain 
cases enabled grantees and assignees of reversions to take 
advantage of conditions annexed to particular estates, contain 
nothing to alter the common law, so far as persons entitled in 
remainder upon a particular estate are concerned. 

But if a particular estate is at its limitation expressed to be 
defeasible upon breach of a condition, there is an important 
distinction between— (1) cases in which a remainder is limited 
to commence upon the defeasance of the particular estate, and 
(2) cases in which a remainder is limited, without any reference 
to the condition, to commence upon the ei^fermtmr^iofi of the par- 
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tioular estate. In the former case, an entry made for breaoli of 
the condition will destroy the remainder ; but in the latter case, 
the limitation of the remainder makes the condition itself void. 
(Foame, Oont. Eem. 270 ; 1 Prest. Est. 91.) 

A determinable estate, which is liable to determine upon the 
happening of a future event, by virtue of a determinable (or 
oollateral) limitation, is normally determined by the happening 
of that event ; and a remainder may be as well limited over 
upon such a determinable estate, as upon the like estate when 
not determinable. Thus, a remainder may be limited after an 
estate to a woman durante viduitatej as well as after an estate to 
her for life simply. This doctrine is often, but not very 
felicitously, expressed by saying, that a stranger can take 
advantage of a conditional (that is, a determinable or collateral) 
limitation, but not of a condition. (Co. litt. 214 b.) 

2. The second rule, that no remainder may be limited to take Second Sule. 
effect upon the expiration of an interval of time after the determi- take effect 
nation of the pre-cedmt estate^ follows from the rule of the common ^^^^^Je- 
law, that the immediate freehold may not, by any act of parties, termination. 
be plaoed in abeyance. ( Vide it^fra^ p. 78.) 



Possibility of Reverter. 

Reverter and reversion are synonymous terms, denoting an 
estate vested in interest though not in possession ; but the word 
reverter is sometimes loosely used to denote what is properly 
f^lodi possibility of reverter. Possibility of reverter denotes no 
estate, but, as the name implies, only a possibility to have an 
estate at a future time. Of such possibilities there are several 
kinds ; of which two are usually denoted by the term now under 
consideration : — (1) the possibility that a common law fee may 
return to the grantor by breach of a condition subject to which 
it was granted, and (2) the possibility that a common law fee, 
other than a fee simple, may revert to the grantor by the 
natural determination of the fee. 

Since every remainder and every reversion is a part only of 
the estate of the grantor or settlor, it follows that, by the com- 



61 



OX BBTATE8 IN GEHKHAL. 



Two eopimoo 
Uwfees 
cannot exist 
in thoMune 
land. 



This role 
applies to 
conditional 
fees. 



mon laWy no remainder can be limited in expectanoy upon the 
determination of a fee, and that no reversion can remain in a 
grantor or settlor who parts with a fee. There cannot exist two 
common law fees in the same land. (Co. litt. 18 a ; WiUum t. 
Berkeley^ Plowd. 223, at p. 248 ; and authorities cited in the 
margins.) In r^^ard to a fee simple and a determinable fee, 
this proposition has never been disputed. In regard to a con- 
ditional fee, Preston treats it as being not indisputably certain, 
but as depending only upon a preponderance of authority. 
(2 Prest. Est. 318 ; ibid. 320, note.) In more than one passage 
of his works something like a wavering of his own opinion may 
perhaps be detected. (See 2 Prest. Est. 299 ; ibid. 353 ; 1 Piest. 
Abst. 379.) 

It is conceived that no reason can be given, upon principle, 
why conditional fees should be distinguished in this respect 
from other fees. The later authorities seem to concur with 
Lord Coke in the opinion, that no expectancy other than a possi- 
bility of reverter can exist upon a conditional fee. There is a 
somewhat obscure passage of Bracton, in which he seems to inti- 
mate an opinion that several successive conditional fees could by 
the common law be limited in remainder one after another.* 
It is conceived that the clear and reiterated opinion of Lord 
Coke, which has the advantage of being manifestly in accord- 
ance with general principle, is more than sufficient to outweigh 
the opinion of Bracton ; especially as the latter does not seem 
to be aware that his opinion, if true, would be a remarkable 
anomaly. (Co. Litt. 22 a ; ibid. 327 a ; 2 Inst. 335 ; ibid. 336 ; 
Marq. of Winchester^ a CasCy 3 Eep. 1, at p. 3 b. See also his 
comment on litt. sect. 11.) 

It is an indisputable fact, that by the common law there did 
exist a formedon en reverter for the benefit of the donor, as is 
expressly stated in the statute De Bonis ;'\ while there did not 



* The passage is that cited by Preston (2 Prest. Est. 324) and others ftotn. 
Bracton, lib. 2, c. 6, fo. 18 b of edit. 1569 ; Vol. I. p. 146, of the Bolls Ed. 
1878 : — Item poterit pluribus fieri donatio per tnodum simul et saocessiv^, &o. 
Per modnm = sub modo = oonditionallj ; and the example gtven is of snch 
limitations as would create conditional fees. The same passage is almost literaUjr 
transcribed in Pleta, lib. 3, o. 9, { 9 ; Selden's ed. p. 186 ; where //ti is absuzdly 
printed instead of simul. 

t <*The writ whereby the giver shall recover, when issue faiUth, is oommon 
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exist a fartnetlon en remainder in reepeot of conditional fees* 
This seems to show that there oould be no such remainder upon 
a conditional fee ; and if there could be no remainder, it follows 
that there oould be no reversion. 

The fact that a doubt at one time prevailed (Co. litt. 22 b) 
whether there oould exist a reversion upon a fee tail after the 
statute De Donis^ is a strong argument to show that there could 
not previously have existed a reversion upon a conditional fee 
at common law. 

The point was decided by Lord Hardwioke in Sari of Stafford 
V. Buckley^ 2 Ves. sen. 170. Preston shows some disposition to 
carp at this decision. (1 Prest. Abst. 379 ; see also 1 Prest. 
£st. 417, note.) Probably he meant only to correct Lord Hard*^ 
"wicke's apparent assumption, that the point was beyond all 
possibility of doubt. 

The remarks cited by Preston from Watkins on Copyholds, 
are really addressed to the solution of another question : — the 
perhaps insoluble question, how there can possibly exist a custom 
to permit entails of copyholds, seeing that all customs must, in 
the eye of the law, have been in existence before the first year 
of Bic. 1, while the statute De Donia was not passed until the 
thirteenth year of Edw. 1. Watkins seems to conclude that, [On this sab* 
since this is in fact impossible, it cannot be true that entails of Jhapiw on^ 
copyholds exist by virtue of a custom to intail as affected by the ?®? **^> 
statute ; but that they exist solely by virtue of a custom to 
grant in customaiy fee simple as affected by the statute ; and 
that, by consequence, entails of copyholds may exist in all 
manors in which there is a custom to grant in fee simple. 
But it must be tskken as settled by authority, that in such 
manors, where there exists no custom of entail, a gift in tail 
will oreato a conditional fee. 



onoagh in the Chanoery.** (1 Stat. Bev. p. 43.) And see 2 Inst. 336. In the 
same paffe, Lord Ooke denies that a formedan m desemder lay at common law, 
thooffh in Co. litt. 19 a, ibid. 20 a, he affirms the contrary. In note (5) on 
Co. Litt. 19 a, where the reference to 2 Inst, is incorrectly given, Hatgraye 
endeavours to reconcile the discrepancy. (See also, Co. litt. 60 b.) 

* Several authorities mention that, m the opinion of some people, the reoiain- 
derman npon an estaUfor Hff might, after the death of the tenant for life, have 
had a formedon en remainder at conmion law. (Booth, Beal Actions, p. 161 ; 
litL sect. 481, and Lord Coke thereon.) Booth donbts this, while Littleton 
and Lord Coke both deny it. The question is, at all events, foreign to the 
present purpose. 

C.R.P. y 
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CHAPTEB X. 



MEBOEB. 



Befinitioii 



Merger is the opposite of the process hj which less estates are 
derived out of a greater, whereby one or more less estates may 
so become blended with a greater, as to be indistingaishable 
from it in the same sense, and to the same extent, as was the 
case before the less estates were derived out of the greater. 
Merger generally takes place when two estates, either related 
inicr se as derivative and original, or else being both derived 
out of the same original, and both being held in the same right, 
meet together in the some person; the posterior estate — (1) 
being greater, or, at least, not less, in quantum than the prior 
estate; and (2) following immediately after it in the order 
of succession, without the intervention of any intermediate 
estate. 

And if any number of successive estates, of which each suc- 
cessive pair fulfils the conditions above laid down, should meet 
together in the same person, all the prior estates will in general 
be merged in the estate which is last in the order of succession. 

It is immaterial whether an intermediate estate was created 
at the same time as, or subsequently to, both or either of two 
estates which it separates: in either case, such intermediate 
estate vrill prevent merger. (3 Frest. Conv. 127.) 



tJncliTided 
Bhares. 



For all purposes of merger, an undivided share of land is a 
separate tenement. When estates in undivided shares meet in 
the same person, merger does not ensue unless the contiguous 
estates both refer to the same undivided share : a question whioh 
commonly admits of being answered, upon properly deducing 
the titles to the several shares* If there is nothing whatever to 
show whether they refer to the same or to different shares, the 
presumption seems to be, that they refer to the same share. 
(3 Prest. Conv. 98, 99.) 



MSRGSR. 67 

For some remarks upon the destniotion of oontingent re- 
mainders through merger, see p. 108, infra. 

Merger has a very close resemblance in its operation to sur- Distinctions. 
render ; and it is frequently confused with extinguishment. It 
would also appear to have been sometimes thought to resemble 
discontinuance and remitter. (3 Prest. Conv. 9 — 13.) A few re- 
marks, by way of distinction, may therefore be here introduced. 

It is the general rule, that two estates will merge when they Smrender. 
meet in the same person, without the intervention of any inter- * 
mediate estate, and are such that the prior estate might have 
been surrendered to the tenant of the posterior estate. (3 Frest. 
Cony. 152.) In this sense it may be said, that the scope of 
merger is identical with the scope of surrender. But this 
resemblance holds good only for the purpose of ascertaining the 
relative quantum of the relevant estates. Merger is not due to 
the same cause as surrender ; for it arises by operation of law, and 
as the mere result of the situation of the estates inter se at the 
time of the merger, without regard to the intention of the parties 
by or through whom they were placed in that situation. But 
surrender is due to the intention, and is the effect of the act of 
surrender, and not merely of the situation in which the surrender 
places the two estates. (Prest. Shep. T. 301.) Under special May differ 
circumstances, the operation of merger and of surrender maybe ui^^tion, 
very different. Thus, if there be an estate for life in one person, 
with the reversion in two other persons as joint tenants, then, if 
the tenant for life should surrender his estate to one of the joint 
tenants, it will be destroyed, since one joint tenant can accept a 
surrender as fully as if he were solely seised; whereby the 
estate of each joint tenant is accelerated. But if the tenant for 
life should grant his estate to one of the joint tenants, one 
moiety only would be merged in his moiety of the reversion, 
and the other moiety would remain on foot, and vested in the 
same joint tenant, as an estate pur autre vie^ with reversion to 
the other joint tenant. (3 Prest. Conv. 24.) The merger would 
effect a severance of the joint tenancy in the reversion. (Co. 
Litt.l83a.) 

ExtingiiUhment is properly used to denote the annihilation 

Sf3 
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Eztingnuli* 
nx0iit« 



SoBpensioii. 



of a collateral thing in the subjeot out of which it is derived ; 
as of a rent-charge, chief rent, common, profit d prendre^ ease* 
ment or seignoiy, in the land to which they respectiYely relate ; 
or of an incumbrance, or an equitable estate, in the correspond- 
ing legal estate. 

It is necessary, in order that an extinguishment may take 
place, (1) that the right to the collateral thing and an estate in 
the land itself, shall come to the same hands ; and (2) that the 
estate in the land be not less, in point of quantum and duration, 
than the estate in, or right to, the collateral thing. If the 
estate in the land should be less than the other estate or right, 
or if it should be defeasible, the rent or other collateral thing 
will only be suspended during the continuance of the estate in 
the land, and it will be revived upon the latter's detexmination 
or defeasance. (Co. litt. 313 a, b.) 



Diaoontina* 
anoe. 



A discontinuance, when that term is applied to estates in 
land, was the result of certain assurances which, by the common 
law, had a tortious operation, whereby, under certain circum- 
stances, one person might wrongfully destroy the estate of 
another ; or rather, inteirupt and break off the right of posses- 
sion, or right of entry, subsisting under that estate, without 
any assent or laches on the other's part. (See Littleton, Book 3, 
Chap. 11.) For example, a feoffment purporting to be made in 
fee simple by a tenant in tail actually seised in, possession, 
destroyed (or rather, interrupted) both the estate tail itself, and 
all remainders, and the reversion, if any, expectant thereupon ; 
and obliged the persons lawfully claiming by virtue of those 
estates respectively, if they desired to prosecute their rights, to 
have recourse to a real action. The word discontinuance properly 
denotes this turning of an estate to a right of action ; though it 
is sometimes used to include also the turning of an estate to a 
right 'of entry (Litt. sect. 470, and Co. Litt. 326 a), a change 
which could be effected much more easily, and which obviously 
did much less injury to the owner of the estate. The word 
devest is more properly used to denote the turning of an estate 
to a right of entry. While no feoffment would discontinue 
lawful estates, except the feoffment of a tenant in tail actually 
seised^ the feoffment of any person lawfully in possessioui though 
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only as tenant at wiU, would suffice (at common law) to devest 
lawful estates. This capacity of a tenant in tail in possession 
to effect a discontinuance, arose from the fact that, at common 
law, he had a conditional fee; and that the rights of the 
issue in tail, given to them hy the statute De DoniSy and also 
the rights of remaindermen and reversioners, could be pro- 
secuted only hy a real action brought upon a writ of formedon!^ 
The destruction of an estate formerly existing under a lawful 
title, and the simultaneous coming into existence of a fee 
simple existing only under a wrongful title, may be thought 
to have some sort of resemblance to the operation of merger. 
The abolition of fines and recoveries, and of the tortious opera- 
tion of feoffments, has deprived the subject of its application to 
practice ; though there remains a possibility that the learning 
of the subject may be required in the investigation of old 
titles. 

The law of remitter is a very curious and entertaining branch BemiUer. 
of learning ; but it probably has now no practical importance. 
Remitter might be defined as the opposite of discontinuance, 
being an act or operation of law, whereby a right of entry, or a 
right of action, might be turned to an actual estate without the 
necessity for making an entry or bringing an action, in fact. 

* The writ was styled f ormedon m deseender when bronght bj the issae, m 
remainder when brought by the remaindeiman, and en reverter when bronght by 
the reversioner. On actions of f ormedon, see Booth, Beal Actions, 139 — 166. 
(1) As to f ormedon en deeeender, since at common law an estate tail was a con- 
ditional fee, and the alienation of the tenant of a conditional fee, even before 
iasne had, bonnd the issue if bom subsequently, though it did not bar the 
rererter, it seems to follow that there could not possibly, for this purpose, have 
eziBted any such writ at common law, since the right which it was meant to 
enforce did not exist. Lord Coke perhaps thought that the writ lay at common 
law under special circumstances. See Harg. n. 6 on Go. litt. 19 a. (2) As to 
iormedon en remainder, it seems that this certainly did not lie at common law in 
respect to conditional fees ; and probably not in respect to anything else. Vide 
suprOf p. 65, note. Booth's language is not quite consistent, for he begins by 
aUeg^g the invention of the writ of entry in eonsimili easu, by virtue of Stat. 
Westm. 2, o. 24, as a reason for disbelieving altogether in the existence of 
f ormedon en remainder, in respect to remainders upon estates for life, and then 
enggests that this evidence perhaps only shows that the writ of formedon could 
not be had in the lifetime of the tenant for life. (3) There was a possibility of 
reverter upon a conditional fee, and formedon en reverter was the prox>er remedy 
therefor at oonunon law ; as is expressly stated by the statute De Donit, Vide 
empraf p. 64, note. 
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This ooonired whenever the aotual seisin, existing nnder a 
tortious title, accrued to a person having also in himself a right* 
ful title in the shape of a right of entry or a right of action, 
such person not being implicated in the tort under which the 
tortious seisin had arisen, or otherwise estopped from asserting 
and maintaining his rightful title, and not haying assented to 
the vesting of the tortious seisin in himself. Bemitter gave to 
the person who was said to be remitted his rightful estate, or 
rather, the estate under his rightful title, to the same extent as 
he might have gained it by making an entry or bringing a real 
action, as the case might require. For example, if a tenant in 
tail in possession had by a (tortious) feoffment discontinued the 
estate tail, and had afterwards re-acquired the seisin by a dis« 
seisin of the feoffee, then, upon his death, if his heir in tail was 
also his heir general, the heir would have acquired by descent 
the seisin existing under the disseisin, and would also have 
inherited the mere right subsisting under the discontinued estate 
tail. The disseised feoffee might have defeated the seisin 
acquired under the disseisin, by bringing a writ of entry but 
disseisin in the per against the heir ; but since the heir had been 
no party to the discontinuance or to the disseisin, and tiie 
tortious seisin had descended upon him by inheritance without 
his assent, he was remitted by operation of law to his earlier 
title under the entail, which was indefeasible so far as any 
proceedings under the disseisin were concerned. (litt. sect. 
659.) Therefore, under the ancient system of procedure, ques- 
tions of remitter were often of great practical importance. At 
The law of the present day, when no assurance can operate by tort, and 
now obflolete. recd actions no longer exist, the law of remitter seems to have 
no practical interest, except what may be derived from its 
possible bearing upon old titles. It is true that such a thing as 
an aotual disseisin is still possible {Leach v. cTay, 9 Oh. D. 42, at 
p. 44) ; and the effect of an actual disseisin is to turn the estate 
of the disseissee to a right of entry ; which might seem to afford 
an opening for the learning of remitter. But there seems to be 
nothing in the modem rules of pleading to prevent the de- 
fendant in an action for the recovery of land from idying upon 
any title whatever which he may possess ; and this seems to 
deprive the law of remitter of all importance in relation to 
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modem praofioe. Bemitter may be said to resemble merger, in 
60. far as it.involyes the disappearance of one estate npon the 
reyival of another estate; but the two estates, in a case of 
remitter, arise under distinct titles, whereas it is essential to 
merger that the two estates shall both arise under the same 
original title. 

EBtatea en Autre droit 

If two estates, which would under the foregoing jules be "Vnien estate 
capable of merger, come into the hands of the same person bj is not merged. 
operation of law and not hj act of parties, there will be no 
merger unless both the estates are held in the same right. For 
example, a term of years coming to a man as executor of the 
deceased termor, and therefore held by him en autre droits will 
not merge in his own £reehold. (Go. litt. 338b.) A term held 
by the heir as executor of his ancestor, will not merge in the 
inheritance descending upon him. ( Vincent Lee^s Case^ 3 Leon. 
110.) 

When the accession of the two estates is not by operation of law "^^en estate 
but by act of parties, it is the better opinion that at law, merger is merged, 
would ensue. (3 Prest. Oonv. 285 ; Wms. Exors. 7th ed. 641, 
642.) Mr. Justice Pry, in Chambers y. Kingham^ 10 Oh. 
D. 743, at -p. 746, seems obiter to have expressed a contrary 
opinion ; but he does not seem to have been aware that the 
distinction had ever been taken. There is a passage in Chige y. 
Actonj I Salk. 325, at p. 326, in which Lord Holt seems obiter 
to have expressed a similar opinion, also without showing any 
consciousnees of the existence of any distinction. 

Aooording to Lord Coke, though a man may have a freehold Distinction 
in his own right and a term of years en autre droits he cannot Coke. 
haye a term of years in his own right and a freehold en autre 
droit. (Go. Litt. 338 b.) This distinction does not seem to be 
well grounded. (3 Prest. Cony. 278; Jones y. JDavies^ 7 
H. & N. 507.) Yet it is clear that Lord Nottingham thought 
there would be a merger at law ; see 3 Swanst. at pp. 618, 619. 
It is not recognized in equity. {Thorn y. Newman^ 3 Swanst. 
603 ; Nurse v. Tervcorth, 3 Swanst. 608, at p. 619.) 
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Of Estates Tail and Base Fees. 

No merger There is no merger of the estate tail in a remainder, or the 
nxnple, reversion^ in fee simple, when thej meet in the same person 

without the intervention of anj intermediate estate. (3 "Pre^ 
Conv. 341 ; Whcofs Case, 2 Eep. 60, at p. 61a.) 
or in a One estate tail will not merge in another. An estate in tail 

fee tan. male may oo-exist with another estate in tail female in remainder, 

both being Tested, without the Intervention of any intermediate 
estate, in the same person. (litt. sect. 719, and Lord Coke's 
comment.) The rule is not confined to the particular kinds of 
estates tail just mentioned. Several estates tail, limited in 
immediate succession, may co-exist in the same person by way 
of remainder, so long as the limitation is not made nugatory by 
the absolute inclusion of any of the posterior estates in any of 
the prior estates ; as, for example, by the limitation of an estate 
in tail male or in special tail, in remainder upon an estate in tail 
general. (3 Prest. Conv. 246.) If the posterior limitation is 
absolutely included in the prior limitation, the posterior limita^ 
tion is void for absurdity. (Co. litt. 28 b.) 

Baae fees, and The rule which protects estates tail from merger, holds good 
te^t in 0^7 ^ lo^S ^ ^^ estate is required to be in being for the pur- 
^J^^^^ pose of securing to the issue in tail the benefits designed for 
them by the statute De Bonis ; and when that purpose cannot 
be served, there is no protection against merger. Accordingly, 
neither a base fee, nor the estate of tenant in tail after possi- 
bility of issue extinct, is at common law protected against 
merger. (Co. litt. 28 a ; 3 Prest. Conv. 345.) 
Enlargement The Fines and Recoveries Act, s. 39, provides, that whenever 
li^^^^JJ^ after 28th August, 1833, a base fee in any lands, and the re- 
mainder or reversion in fee in the same lands, shall be united in 
the same person, and there shall be no intermediate estate, the 
base fee shall not merge, but shall be ipso facto enlarged into as 
large an estate as the tenant in tail (which here, by virtue of 
s. 1, signifies the person who would have been tenant in tail if 
the estate tail had not been barred), with the consent of the 
protector, if any, might have created by any disposition under 
the Act, if such remainder or reversion had been vested in any 
other person. 
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J^ Modem Zatc ofMergery and Merger in Equity. 

The Judioattire Act, 1873, 8. 25, suVfl. (4), enacts that aiter 36 & 37 Vict, 
the oommenceinent of the Act, there shall not be any merger by Merger now 
operation of kw only of any estate, the beneficial interest in j!^^^".*^® 
which would not be deemed to be merged or extinguished in equity. ' 
equity. By virtue of 37 & 38 Vict. o. 83, s. 2, this enactment 
takes effect as from 1st November, 1875. 

It has been said, ^^ that mergers are odious in equity, and Kergernot 
never allowed, unless for special reasons." (1 P. Wms. at equity, 
p. 41.) But this must not be understood to mean, that equity 
never suffered a merger at law to effect any practical alteration 
in the rights of parties ; for such a proposition would be mani- 
festly erroneous. Equity never hindered the destruction of 
oontingent remainders by merger through collusion between the 
tenant for life and the vested remainderman ; and even in cases 
where trustees to preserve contingent remainders were parties to 
the destruction, relief in equity could not always be given by 
preventrng the merger, though the trustees would be ordered 
to make good the damage. {Vide infra^ p. 115.) 

The following points are very material, in considering the 
praotioal result of the assimilation of merger at law to merger in 
equity. 

1. Since the common law courts could take no notice of TroBts. 

trusts, there might be a merger at law between two estates 
held in the same right, although one of them was held 
upon a trust. (3 Frest. Conv. 285.) 

2. The eldest son and heir apparent of a man who was entitled Fraud. 

to a long term of years, by collusion with the reversioner, 
and by misrepresentation and fraud practised on his 
father, induced the father (apparently) to assent to cer« 
tain conveyances whereby the term of years became 
merged at law in tiie reversion, so that ultimately the 
heir at law might obtain the land discharged from the 
term, and the &ther be prevented from availing himself 
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Lord Coke's 
difltinction as 
to m autre 
droit. 



The distino- 
tion as to 
en autre droits 
as regards act 
of parties and 
act of law. 



Infants. 



Extinguish* 
ment. 



of the term in order to provide portions for younger 
children. It was hold that the fraud was a ground for 
relief in equity. {Danhy v. Banby^ Eep. temp. Finch, 220.) 

3. If the above-mentioned distinction taken by Lord Ooke as 

to estates en autre droity ever was the rule at law, it is 
the rule no longer. {Thorn v. Netvtnany 3 Swanst. 603 ; 
and see Nurse v. Tencorthy 3 Swanst. 608, at p. 619.) 

4. In Chamlers v. Kinghamy 10 Oh. D. 743, at p. 746, 

Mr. Justice Fry seems obiter to have expressed the 
opinion, that even at law two estates cannot merge 
when one is held en autre droity although they both oome 
to the hands of the same person by act of parties and 
not by operation of law. In the same case he seems to 
have expressly decided, that at all events there is under 
such circumstances no merger in equity. This decision 
is not entirely satisfactory ; because there seems to have 
been little argument, and it appears that the court was 
imperfectly informed as to the authorities. But the 
decision is not intrinsically unreasonable, and it may not 
improbably be followed. 

5. There is a dictum of Lord Eldon in Lord Compton y. 

Oxendeny 2 Ves. 261, at p. 264, which seems to imply 
that merger would be prevented in equity for the benefit 
of an infant. This remark is founded upon a case, 
Thomas v. KemeySy 2 Yem. 348, which has nothing to 
do with merger, but refers to the extinguishment of a 
daughter's portion in the inheritance descending upon 
her. The portion was secured by a term of years vested 
in trustees, so that merger was wholly out of the ques- 
tion. Here there is some likeness in principle between 
merger and extinguishment. See also Forbes v. Moffattj 
18 Yes. 384, where the question of the extinguishment 
of charges in the fee is treated as being a question of in- 
tention ; and Toulmin v. SteerCy 3 Mer. 210, as explained 
in Adams v. Angelly 5 Ch. D. 634, at p. 645, where note 
the words, ^^in the absence of any contemporaneous 



ezpreeflion of intention." Cases of the type of Toulmin 
V. Steere seem to depend upon the question of the 
extinguishment of charges in the fee, because the legal 
mortgagee may be said, bj a release of the equity of 
redemption, to have obtained the fee in equity. 

6. The point acstually decided in Brandon v. Brandon. 31 L. J. Estoppel by 
Ch. 47, seems to have been, that the parties to an 
administration suit are estopped in equity from raising 
the question of merger between two estates, when, with 
the consent of all parties, the two estates have during a 
long series of years been treated by the court as being 
both in subsistence. The judgment contains dicta which Quare as to 
would seem to go the length of laying it down, that in ^ 
equity merger depends wholly upon intention. 
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CHAPTER XI. 



EULES OP LIMITATION AT COMMON LAW. 



Definition of 
eeisin. 



The actual 
seisin. 



It has been remarked above, that terms of years were untnown 
to the common law, which recognized no estate other than estates 
of freehold. {Vide aupra^ p. 46.) Since these latter were the 
only known estates, it follows that, in the eye of the common 
law, the person having the first vested estate of freehold was 
necessarily the person who was, for the time being, entitled to 
the actual possession of the land. Here possession is synonymous 
with seisin^ and it is perpetually used in this sense by the older 
writers on the law. In the case of writers who wrote before 
the statute 21 Hen. 8, c. 15, this usage is so obviously natural 
as to require no explanation ; and later writers long retained 
the language which had become the customary exponent of the 
laVs meaning. When the estate of the termor for years had 
been made practically indefeasible by statute, the old legal 
theory, that he had no seisin in him, but held the land only in 
right of the seisin of the reversioner, remained undisturbed. 

Seisin may therefore be defined to be a possession of land 
founded upon the title given by an estate known to the common 
law ; or, which is the same thing, by an estate of freehold. 
(Co. Litt. 17 a.) As the origin and primitive status of terms 
of years fell into oblivion, the word possession gradually acquired 
a more extended meaning than the word seisin. It is now 
commonly used to mean any possession which is founded upon 
any title which the law, as now administered, will recognize and 
protect. 

When a number of successive vested estates of freehold are 
derived out of the same original estate, the tenants of all such 
estates, though only one of them can at one time be vested in 
possession, are said to be in of the same seisin. The first in order 
of the estates, which is vested in possession as well as in interest, 
is said to confer the right to the actual seisin or imtnediafe freehold. 
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Any estate whioh, if vested in possession, would give the Mere freehold 
light to the immediate freehold, but which imports no inherit- from inherit- 
anoe, is styled an estate of mere freehold. The only estates of ^^^ 
this nature are estates for life (including tenancy in tail ^^ after 
possibility ") and estates pur autre vie* 

The seisin is quite independent of, and unaffected by, the In what sense 

« A rni * remainder 

existence of any term or terms of years. . Therefore, so far as of freehold is 
the seisin is concerned, there can exist no such thing as a re- ^^^ term * 
mainder of freehold expectant upon a term of years. The o^y^a™* 
existence of a prior term of years does not prevent the first 
vested estate of freehold from being an estate of freehold in 
possession. {Boraston^s Casey 3 Eep. 19 ; see what is said at 
p. 21a about the estate of the executors, and connect this with 
the fact, that judgment was given for the defendant. See also 
litt. sect. 60, where the words, '' If the termour in this case 
entreth before any livery of seisin made to him, then is the 

# 

freehold and also the reversion in the lessor," show the same 
thing.) During the continuance of the term, the estate of free- 
hold is properly described, not as being a remainder of freehold 
expectant upon the term of years, but as being the freehold in 
possession subject to the term. But since the possession of the 
freeholder is in such a case subject to the rights of the termor, 
and since these rights may, and in practice usually do, deprive 
the freeholder of the immediate use and occupation of the lands 
during the term, the result is, for many practical purposes, much 
the same as if the freehold subsisted only as a veritable re- 
mainder. In this sense the word remainder is often applied to 
estates of freehold limited after a term of years. But when 
this language is used, the reader must bear in mind, (1) that a 
prior term of years does not prevent a subsequent vested estate 
of freehold from being an estate of freehold in possession ; and 
(2) that a prior term of years does not prevent a subsequent 
joontingent estate of freehold from being void in its inception, as 
being an attempt to create a freehold in futuro. 

By the common law, the tenant of the immediate freehold 
was the only person against whom a writ could be brought in a 
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The idmn real aotion, ot from wliom the lord could demand tiie feudal 
piaoed in servioeB incident to the tenure ; and in andent times this "was 
^^t^vtt^oB. equiyalent to saying that, during abeyance of the immediate 
freehold, all rights, both public and private, in reference to 
the land, were in abeyance also. This sufficiently explains 
the common law rule, that every act of parties is void, by which, 
if it were taken to be valid, the immediate freehold would be 
placed in abeyance. The strictness of this rule is absolute: 
under no circumstances whatever, by the common law, can the 
immediate freehold be placed in abeyance by any act of parties. 
(1 Prest. Est. 216.) From this rule some very important conse- 
quences are deduced, with regard to the limitation of estates at 
common law. 



Someiimea 
placed in 
abeyance by 
operation of 
law. 



But by unavoidable necessity, the immediate freehold might 
be placed in abeyance by operation of law. In the case of a 
corporation sole seised of lands, during the interval between the 
death of one incumbent (or other cause of a vacancy) and the 
accession of his successor, the immediate freehold is in abeyanoe. 
(litt. sect. 647.) And on the death of a tenant pur autre vie^ 
whose estate was barely limited to him by name (without 
any mention of the heirs) during the life of cestui que vie^ 
the immediate freehold was, by the common law, in abeyance, 
unless or until some person had, or obtained, such a possession as 
caused the freehold to be cast upon him by the title of general 
occupancy. (Co. litt. 342 b.) 



The seisin 
perhaps 
placed in 
abeyance by 
statute. 



By the provisions of several statutes, the immediate freehold 
may, under certain circumstances, be placed in abeyanoe. At 
common law a contingent remainder was destroyed, unless it 
became vested in interest either previously to, or eo instanti with, 
the determination of the precedent estate of freehold ; because 
the immediate freehold would otherwise have been in abeyance 
pending the contingency. The statutes above referred to pro- 
vide that, subject to certain restrictions, contingent remainders 
may take effect, notwithstanding the determination, pending the 
contingency, of the precedent estate of freehold ; but they omit 
to make any provision for the vesting of the freehold during the 
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interval. (For an aocomit of the said statutes, and remarks 
upon their operation, see pp. 109, 111, 112, infra.) 

The impossibility, at oommon law, of oansing anj abeyance 
of the immediate freehold by any act of parties is the foundation 
of seyeral of the rules regulating the limitation of legal estates. 
These rules remain vaUd at the present day, except in so far as 
fheir operation, in respect to the liability of contingent remain- 
ders to destruction, has been restricted by the statutes aboye 
referred to. 

But it must be borne in mind that the rules of limitation Exemption of 
which depend upon the necessity for a continuous seisin do not ^totioL. 
necessarily apply either to assurances taking effect by the Statute 
of Uses, or to wills, because limitations which, in a common 
law assurance, would place the freehold in abeyance, would 
not necessarily place it in abeyance if contained in an assurance 
by way of use or in a will. In the case of executory devises, 
the seisin may descend, during the unappropriated interval, to 
the testator's heir-at-law; and in the case of springing and 
fihiftiug uses, it may remain, during any such interval, in the 
grantees to uses. At the present day, assurances at the common 
law rarely occur in practice ; and it follows that the practical 
application of the rules in question is not of wide extent. Their 
appKcation is probably restricted in practice to leases for lives, 
which, when granted by an absolute owner, whether an indi- 
vidual or a corporation, are commonly granted in the shape of 
oommon law leases,* as distinguished from leases which take 
effect by the Statute of Uses. Nevertheless, it is necessary 
that the rules relating to abeyance of the seisin should be not 
only known, but intimately known, to every conveyancer 



* EyGn these leases are not, stricUj speaking, conunon law aflsnranoes ; for 
fliej axe in practice made by grant under 8 & 9 Vict. c. 106, s. 2, whereas at 
oommon law they would need liyery of seisin. But this point is not material to 
the present distinction, for such statutory grants seem to be amenable, in aU 
other respects, to the rules which govern common law assurances. In the same 
sense, it might also be said that conveyances in fee simple, expressed to be made 
''nnto and to the use of" the grantee — ^which often occur in practice — are 
oommon law assurances, since they do not take effect by the Statute of Uses. 
Bat the form of saoh assuranoes does not offend against the present rules. 
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wlio aspires to possess more tlian an empiiioal aoquaintaiioe 
with his art. 

The bearing Of the niles stated in this bhapter, the first four depend upon 
nponperpe- the doctrine of abeyance of the seisiD. The remaining two 
*^**®** were designed to prevent the creation of what in modem times is 

styled ^* a perpetuity/' by the^limitation of remote estates to un- 
born persons as purchasers. The latter rules are the ancient 
counterpart at common law of the modem rule against perpetui- 
ties ; and they fulfil a function, in respect to legal limitations^ 
similar to that of the rule against perpetuities in respect to 
executory limitations. 

Lord Brougham pointed outy in Cole v. 8ewell^ 2 H. L. O. 
186, at p. 232, that the rule forbidding abeyance of the seidu 
also directly tended to prevent the creation of perpetuities, by 
preventing the existence of any interval between the determina- 
tion of a particular estate and the commencement in possession 
of the remainder : — " If it may be for one year after the life of 
A. terminates, it may be for a thousand years, and so it might 
end in a perpetuity.'' This observation is marked by the 
greatest acumen. But the rule was founded historically, long 
before any such reasons had been thought of, upon the above- 
mentioned grounds relating to feudal services and writs in real 
actions : matters which, at the time of the rule's origin, were of 
such immense practical importance, that nothing further is 
needed to explain its rigorous enforcement. 

Rule 1. — Any limitation by whicli an estate of 
freehold in corporeal hereditaments purports to be so 
granted as to commence, either upon the expiration of 
a fixed interval of time after the execution of the 
assurance, or upon the happening of some future con- 
tingency other than the determination of a precedent 
estate of freehold, is void in its inception, {Bar- 
wicJ^B Case J 6 Rep. 93, at p. 94 b; Buckler* s Casey 2 
Rep. 55 ; Hoffff v. Cross y Cro, Eliz. 254 ; 10 Vin. Abr. 
206 = Ustatey B. pL 10 ; ibid. 208, pL 26 j Plowd, 156 ; 
2 Bl. Com. 165; 1 Prest Est. 217.) 

An estate of freehold so limited is often styled a freehold in 
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futuro ; and the above rule is often summarized by the state- 
ment, that the limitation of a freehold in futuro is void. There 
are three kinds of limitations, which come directly under the 
description of a freehold in futuro : — 

(1) A vested estate, not preceded by another estate, limited Three kinds of 

to commence after the expiration of a fixed interval, or futuro. 
upon the happening of a contingency ; 

(2) A vested estate limited subsequently to another estate, 

but with an interval of time to elapse between its com- 
mencement in possession and the determination of the 
precedent estate ; and 

(3) A contingent remainder not immediately preceded by a 

vested estate of freehold. 
In the recent case of Boddington v. Robinson^ L. E. 10 Exch. 
270, the validity of the above-stated rule was expressly ad- 
mitted ; though, by a strained construction of the deed which 
was there in question, the legal consequences of the rule were 
avoided. But this admission of the rule's validity is subject 
to the extraordinary suggestion, which seems to have been 
made arguendo in that case as to the effect of 8 & 9 Yict. 
c. 106, s. 6, upon which the court pronounced no opinion. 
( Vide infra, p. 86.) 

The existence of this rule is intimately connected with the Reason of the 
view taken by the common law of the common law assurances, neotion with 
and particularly of a feoffment. In the view of the common ^™™°^ ^^ 

-'' ftssnr&noes. 

law, a feoffment necessarily devested the seisin, forthwith and 
during the whole time comprised in the estate or estates to which 
it referred, out of the feoffor. Unless, therefore, the feoffment 
purported, forthwith and for the whole of that duration, to 
vest the seisin in the feoffee, it would follow that, during 
Bome unappropriated interval, the actual seisin or immediate 
freehold would be placed in abeyance. 

Whether the supposed unappropriated interval had its ex- 
istence at the beginning, or somewhere in the middle, of the 
period for which the seisin was taken out of the feoffor 
by the feoffment, makes no difference to the ultimate result. 
In either case, supposing the limitation to take effect, the actual 
seisin would, sooner or later, be placed in abeyance. There- 

C.R.P. o 
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fore, estates of freehold in JuturOj tinpreoeded hj any other 
estate, and remamders (as they may be called) in JuturOy 
separated by an interval of time from the precedent estate, are, 
at common law, both equally void in their inception. 

AppKoationof The case of a contingent remainder, provided that in its 

the rale to,,., ,, 

ooQtmgent inception it is preceded by an immediate estate of freehold, 
zemarn era. ^uff^jg fj^^ -^Jiat is above styled a remainder in futuro ; because, 

though such a contingent remainder might by possibility place 
the immediate freehold in abeyance, the terms of its limitation 
do not exclude the possibility that it may take effect without 
causing any such abeyance. Therefore, while a remainder 
expressly limited in futuro is void in its inception, the con- 
tingent remainder is (at common law) void only in case the 
possible mischief should actually arise ; that is, in case the pre- 
cedent estate of freehold should determine before the vesting 
of the contingent remainder by the happening of the oon- 
tingency, 

^®,J^® „ The rules of limitation which are derived from the rule 

applies to aU 

oommon law against abeyance of the freehold, are not confined to assurances 
?iHb?o^°^' made by feoffment, though their origin is closely connected with 
j^holdcaa ^^ mode in which a feoffment is supposed by the law to 
operate. They have always been held to apply also to all other 
assurances by which, at common law, estates of freehold may be 
limited or conveyed ; namely, as regards corporeal hereditaments, 
fines, recoveries, releases, and confirmations by way of enlarge- 
ment ; and, as regards incorporeal hereditaments, to grants. 

The release in the old-fashioned assurance styled a '* lease 
and release," is a release operating at common law by way of 
enlargement of the estate created by the lease. Therefore, any 
estate in futurOy purporting to be created by lease and release, is 
void, no less than such an estate purporting to be created by 
feoffment. {Roe v. Tranmarr, Willes, 682; 2 Wils. 75.) 

A covenant to stand seised to uses in consideration of blood 
or marriage, is not a common law assurance ; and the present 
rule does not apply thereto. {Ibid.) 

Exchanges. Perkins (sect. 265) expressly declares, that the rule is not 
binding upon common law exchanges, in the sense that an 
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exchange may be made to take efFect after the expiration of a 
d^nite interval of time. It is also laid down in Shep. T. 293, 
that an exohange may be made of a definite parcel of land for 
either of two others at the election of the other party ; and that 
upon election being made, the exchange is good: which ap- 
proaches nearly to the doctrine of Perkins. Preston questions 
the truth of Perkins' doctrine, but does not expressly deny it 
(1 Prest. Est. 217, note rf) ; and in his addition to the Touch- 
stone, he appears to accept the doctrine there laid down. 
Common law exchanges seldom, if ever, occur in modem 
practice ; and therefore the question is of little practical im- 
portance. But they seem, upon principle, to come within the 
miBchief which the rule was originally designed to prevent ; for 
if the seisin might thus have been shifted at a future day, any 
writ brought by the demandant in a real action during the 
interval, night have abated to his prejudice. 

A feofihnent takes effect from the livery of the seisin, not The rale does 
from the execution of any accompanying 'deed or charter, until th" 
Therefore, if the deed should purport to limit a freehold in ^^^^ 
future^ but the livery of seisin should not in fact be made until 
after the preliminary interval has expired, the feoffment will be 
good ; because the estate conveyed commences from the feoff- 
ment, and does not tmder such circumstances commence infuturo, 
(1 Prest. Est. 222; 10 Vin. Abr. 205 = Estate, B. pi.; 4; 
13 Vin. Abr. 193 = Feoffment, T. 2, pi. 1.) 

Similarly, an assurance by deed, which needs no livery, takes 
effect from the delivery of the deed. Accordingly, in an assur- 
ance by lease or release, or in a lease made by grant under 
8 & 9 Vict. c. 106, of lands for life or lives, if the estate limited 
Aould purport to be a freehold infuturo, but the deed (though 
previously sealed) should not be delivered until after the expi- 
ration of the preliminary interval, the deed will be good and 
the estate will take effect. (1 Prest. Est. 222.) 

A lease made to a man habendum from the day of its date From what 

J . . . r day a leaae 

during specified lives does not include the day of the date, but oommencee. 
oommences from the following day. Such a lease, being for a 
freehold, could not take effect without livery of seisin previously 

o2 
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to the 8 & 9 Vict. o. 106. If the livery had been made on the 
day of the date, this would have been for a freehold to com- 
menoe from the following day; and therefore it would have 
been void, under the above-stated rule. (10 Vin. Abr. 204 = 
Estate, B, pi. 1, 2.) 

statutory And it is oonoeived that such a lease made at the present day, 

^~*"* which by virtue of 8 & 9 Vict. o. 106, s. 2, will take effect by 

delivery of the deed without livery of seisin, if the deed should 
be delivered upon the day of the date, would be void as purport- 
ing to create a freehold in futuro. There can scarcely be a 
doubt (apart from the suggestion, shortly to be discussed, 
touching the effect of 8 & 9 Vict. c. 106, s. 6) that this is the 
law, though at this day the courts would be very reluctant to 
enforce it. Conveyances by way of grant are so far from 
enjoying any exemption from the rule, that, on the contrary, 
they are more obnoxious to its severity even than conveyances 
which take effect by way of livery. The grant of any estate 
in futurOy when it takes effect only by the grant, is necessarily 
and absolutely void ; whereas a charter of feoffment which pur- 
ports to grant a freehold in futuro is not necessarily void, but 
will be good if the livery is deferred until after the expiration 
of the interval of abeyance. (10 Vin. Abr. 207 = EataiCj B. 
pi. 21, 25.) But, as above mentioned, a deed of grant will be 
good, if the delivery, — ^that is, in effect, the execution, — ^be 
deferred until after the expiration of the forbidden interval. 

Bemarks^n In Boddington V. Bobimon a lease which purported to create a 
Boddington v. freehold infutuTo, having been drawn by an incompetent drafts- 
L^*R*io man, happened to contain some absurd and superfluous expres- 
Exch. 270. sions. The court, being very desirous to escape from declaring 
the lease void, made use of these absurdities to impute to the 
deed a legal operation which, in respect to the time of the term's 
commencement, was manifestly not the intention of the parties. 
In that case the material facts were as follows : — ^A. being 
tenant for his own life of a house, by a deed, dated, and pre- 
sumed to be delivered, on the 10th November, 1864, purported 
to grant, demise, and lease to B. his executors, administrators, 
and assigns, the house in question, to have and to hold the same 
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from the \Zth of November [sic] for the term of the aforesaid A, 
for the term of his natural life. This lease therefore purported to 
create, on the 10th November, 1864, an estate jowr autre vie to 
oommenoe from the 13th day of some undefined month of 
November ; but from certain circumstances connected with the 
dealings with the house which had taken place, the court 
infeired that the intended year was the year 1874. The prin- 
cipal question was, whether this was void, as being a freehold 
infuturo purporting to be created by what is for this purpose a 
common law assurance. 

The court held that the words contained in the premisses 
were sufficient expressly to pass the whole estate of A., and that 
they were not cut down by the words contained in the habendum 
importing the omission of the interval between the 10th 
November, 1864, and the 13th November, 1874. It followed 
that, in the opinion of the court, the freehold created by the 
deed was an immediate freehold and not a freehold in futuro. 

The reasoning upon which this conclusion was based seems to 
consist of two propositions. The first imports that an express 
estate contained in the premisses of a deed, and which is capable 
of taking effect by virtue of the deed without any such extra- 
neous ceremony as livery of seisin, is not liable to be abridged 
or avoided by anything contained in the habendum : a propo- 
sition which hafi for a very long time pa^t been settled beyond 
question. ( Vide infra^ p. 333.) The second proposition (which 
is much more dubious) imports, that the addition of the words, 
" his executors, administrators, and assigns," to the name of a 
grantee, will, when the grantor has an estate for his own life, 
expressly convey the whole estate of the grantor to the grantee. 
This second proposition seems to be a purely arbitrary pro- 
position, unsupported by any shadow of authority, which seems 
to have been invented expressly to suit the exigencies of the 
particular case. 

The only reason, or semblance of a reason, alleged in favour 
of the second proposition was, that the words, '^ his executors, 
administrators, and assigns," are '^ proper words of limitation " 
for granting the whole of the estate of the grantor in prcesentt. 
Bat this statement seems to be very arbitrary doctrine. There 
exists no authority to show that those words, unaccompanied by 
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the words, " during the life of the grantor," would have any 
such effect. And the last-mentioned words would have that 
effect, without any need for the mention of executors, adminis- 
trators, or assigns. This was, in fact, a material part of the 
grounds upon which general occupancy was permitted by the 
common law ; because the assignor or grantor, having parted uith 
the whok estate during the life of cestui que vie^ had himself no 
better right to enter upon the lands, after the grantee's death, 
than anybody else had. 

It is to be regretted that the arguments of counsel are not 
Suggestion as given in the above cited report. An extraordinary suggestion 

to 8 & 9 Vict. 

c. 106, s. 6, seems to have been made, in argument, that 8 & 9 Yict. c. 106, 
^Boddififfton ^' ^> ^^ ^^ effect repealed the rule of law now under oonsidera- 
V. Mobinwn, t^Qji^ ^nd that it authorizes the creation de novo of a freehold in 
futuro by a common law assurance. But it is conceived that 
the language of that enactment manifestly refers only to the 
conveyance of " future interests " which are already in esse^ as 
subjects of limitation — that is, contingent remainders and 
executory interests ; and that it has no reference to the creation 
de novo of anything whatever. In the discussion of this subject 
the phrase, freehold in futuro^ has acquired a peculiar signi- 
ficance, and the phrase, future interest, is never used in the same 
meaning. The suggestion above referred to seems, in fact, to 
be a mere inept playing upon words. The court in Boddington 
V. RoUnson declined to consider this question, upon the ground 
that, in view of their opinion upon the other point, it was not 
material to the decision. 



Beasons for 
rejecting the 
above- 
mentioned 
suggestion. 



The following reasons (if any be required in addition to the 
apparent scope of the Act's language) for rejecting the sug- 
gested interpretation of 8 & 9 Vict. o. 106, s. 6, seem to be 
conclusive. If that interpretation were correct, its effect could 
hardly be restricted to the particular case whidi happened to 
suit the convenience of the defendant in Boddington v. Robinson, 
The result would be that, independently of 40 & 41 Vict. o. 33, 
no reason would any longer exist, why a contingent remainder 
should be destroyed by the expiration of the precedent estate of 
freehold pending the contingency. But nobody has ever sug- 
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gested that the last cited statute is saperfluous, so far as regards 
contingent remainders created by instruments coming into 
operation after 1st October, 1845. In Brackenhury v. Gibbons^ 
2 Ch. D. 417, which was decided more than thirty years after 
the passing of 8 & 9 Vict. c. 106, Vice-Ohanoellor Hall, who 
was probably the most learned judge of his day in respect to 
guch matters, assumed that the common law rule was applicable 
to contingent remainders created by a will dated in 1854. In 
^ Lechmere and Lhyd^ 18 Ch. D. 524, the late Master of the 
Bolls, Sir G-. Jessel, evidently made the same assumption, though 
lie thought that, upon the wording of the instruments under 
oonjsideration, the limitations in both cases gave rise to execu- 
tory interests, and not to contingent remainders. (See also 
Cunliffe v. Branckerj 3 Ch. D. 393.) Moreover, if such con- 
tingent remainders as are not within the protection of 40 & 41 
Yict. c. 33, are by 8 & 9 Yict. c. 106 protected against destruc- 
tion by expiration of the precedent estate, then, since neither 
statute makes them liable to the rule against perpetuities, a 
carious opportunity might be opened to the ingenuity of con- 
veyancers. 

Rule 2. — ^Any similar limitation of an estate of free- 
hold derived out of a remainder or reversion, expectant 
upon a particular estate of freehold, is likewise void in 
its inception. (Barwic/c^s Casey 5 Rep. 93, at p. 94 b ; 
Btic1cler*s Case^ 2 Rep. 55 ; Swt/ft v. Eyres^ Cro. Car. 
646; 10 Vin. Abr. 206 = Estate, B. pi. 9; 1 Prest. 
Est, 219.) 

Such limitations are manifestly identical in principle with 
limitations of a remainder in futuroy derived out of an estate in 
possession, leaving an unappropriated interval between the deter- 
mination of the precedent estate and the vesting in possession of 
the remainder. To them applies the same criticism, that they 
not only contemplate ab initio the possible abeyance of the 
freehold, but also (unlike contingent remainders) are such that 
they could not possibly take effect as estates in possession with- 
out the occurrence of such an interval of abeyance. 

Rule 3. — ^Any similar limitation of an estate of 
freehold in any incorporeal hereditament, already 
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in esse at the time of the limitation, is void in its in- 
ception. (1 Prest. Est. 217.) 

y This rule points out the distinction hetween the creation 

de novo of incorporeal hereditaments, and subsequent dealings 
with them when they have been created. The grantor, who 
limits de novo a rent-charge in fee simple out of his lands, is not 
bound by the foregoing rule ; but it binds the grantee, in regard 
to any conveyance, or settlement, which he may subsequently 
make of the rent-charge. 

In respect to some incorporeal hereditaments, such as a rent- 
charge, this rule seems rather to have been imposed by analoiry, 
..dl order to ^ r^,^ i. ft, Uw, ta <™. Zy 
direct reason; for it is evident that the abeyance of a rent- 
charge has no tendency to put in abeyance the seisin of the land 
out of which it issues, and the terre-tenant would always be 
available for the purpose of bringing an action to recover the 
rent on the part of any person who conceived himself to have a 
claim thereto, and would be the proper person against whom to 
bring it. But in respect to certain other incorporeal heredita- 
ments, such as an advowson in gross, the analogy of the reason 
against abeyance of the seisin of the land holds good; for 
during an abeyance of the seisin of the advowson, the claimant 
would have no one against whom to bring his action. If a 
usurper had presented to the benefice, and his clerk had been 
admitted and instituted, the rightful patron would have been 
without remedy, so long as the abeyance, if permitted to exist, 
had continued. 

Limitations When an incorporeal hereditament, as a rent-charge, is 
wi^^Sie created de novoy it may be limited to commence at a future 
"^®- time ; and such future time may either be a specified time, or 

it may be ascertainable by the happening of a contingency. 

(See Plowd. 156, where the authorities are collected in the 

margin, note c) 

Rule 4. — No estate of freehold, v^hether in corporeal 
hereditaments, or in incorporeal hereditaments already 
in esse, can b^ limited, or caused, to exist at intervals 
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only and not continually. ( The Prmee^s Case, 8 Rep. 
14, see p. 17 a ; Corbet'' s Case, 1 Rep. 83, see p. 87 a, b ; 
Prest. Shep. T. 127 ; 19 Vin. Abr. 494 = Statute, A. 2, 
pi. 6 ; 4 Com. Dig. 5 ; 1 Prest. Est. 218.) 

It is in oonBequeooe of tliia rule that a deternuDable fee in 
kmls, limited to a man and his heirs, being peers of the realm, is 
absolutely determined by any separation occurring between the 
pe<M«ge and the heirship, and the estate will not reviTe in case 
tliG peerage and the heirship should subsequently become united 
in the same person. {Vide infra, p. 201, No. 1.) 

But an incorporeal hereditament, as a rent-charge, may, at 
its creation, he limited to arise and fall into abeyance or extinc- 
tion by alternate intervals ; just as, at its creation, it may be 
Umited to arise after the expiration of a specified time. 

Of this type is the curious limitation mentioned by Lord 
Hale in note 6 on Co. Litt. 27 a : — " The hospital of Saint 
Katharine was founded by Queen Eleanor, wife of Hen. 3, 
lEserying the patronage sibi et reginia Angliee pro tempore existen- 
Ukis, el eo Htulo regina Philippa uxor E. 3, habet patronatum," 
Such limitations are sometimes styled desuUorg Umitafiona. See Desultoij 
the case of Atkins v. Mouniague, 1 Ch. Ca. 214, in which this 
limitation was held to be good. It was from this cose that 
Lord Hale derived the above cited note. 

The last cited case is supported by the authority of Lord Hale. Bamarki 
Yet it has some features which prevent it from being regarded ^^'MoiJtiaut. 
witli unmixed satisfaction. Desultory limitations made upon 
the creation de novo of an incorporeal hereditament, are not 
unknown to the law; but the other authorities, unlike Atkins v. 
ilomtague, seem to assume that a limitation of this kind must 
te such that, if it had not been desultory, it would have been 
tlie limitation of a fee. In the present case, the limitation was 
in &vonr of a merely arbitrary series of persons who are capable, 
indeed, of being intelligibly described, but are not connected 
together in any of Uiose ways which are requisite to the limita- 
tion of a fee. Though for some purposes the Queen Consort is 
in law a feme sole (Co. litt 3 a, ibid. 133 a), yet there seems tfl 
be no authority for saying that she is a corporation sole. Nor 
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oould Lord Hale have supposed that the Queen Consort is a 
corporation sole ; for he expressly laid it down, that such a 
desultory limitation of an advowson in esse would be bad; 
whereas, if the Queen Consort were a corporation sole, there 
could be no more harm in the limitation of an advowson to her 
and her successors, than in its limitation to a bishop and his 
successors. The successive Queens Consort, being neither the 
successors of a corporation sole nor the heirs of any specified 
person or persons, are not a proper subject for the limitation of 
a fee ; and it would be difficult to defend the principle of the 
above cited decision, without maintaining that a similar desultory 
limitation might lawfully be made in favour of any arbitrary 
series of persons who are capable of being intelligibly described. 



Descent of 
peerage 
among oo- 
paroeners. 



Offioes held in 

^rrandser- 

jeantj. 



In a similar manner, a peerage, if descendible to females, will, 
by act of law, fall into abeyance upon a descent among co- 
parceners. The crown enjoys the undoubted prerogative, to 
revive any such dormant peerage in favour of any one of the 
persons among whom, for the time being, the right is distributed. 
(Co. Litt. 165 a, and Harg. notes 6, 7, thereon.) 

An office of honour, held by what, previously to 12 Car. 2, 
c. 24, was tenure in grand serjeanty, does not fall into abeyance 
among coparceners ; but how, upon such a descent, it should be 
exercised, has been a matter of doubt. Lord Coke held, that the 
husband of the eldest coparcener was entitled, as of right. But 
it seems now to be settled, that such office must be exercised by a 
deputy appointed by all the coparceners, such deputy not being 
below the degree of a knight, and being subject to the approval 
of the crown. (Harg. n. 8 on Co. Litt. 165 a.) On the appoint- 
ment of deputies in lieu of persons for any cause disqualified, 
see Co. Litt. 107 b. 



Rule 5. — ^If in a deed there are two limitations, 
one to an unborn person and the other (by purchase) 
to any issue of such unborn person, the second limita- 
tion is void. And all limitations subsequent to such 
void limitation are also void. ^2 Prest. Abst. 114, 
115 ; Feame, Cont. Rem. 602, and Posth. Works, 215; 
Brudenell v. JElwea^ 1 East, 452, at p. 463 ; Monypenny 



RULBS OF LIMITATION AT COMMON LAW. 91 

V. Dering, 2 De G. M. & G. 145, at p. 170 ; Hay v. 
Earl of Coventry^ 3 T. R. 83, at p. 86.) If in a will 
there are two such liniitations, the prior limitation 
(whether it be executed, or executory) may be con- 
strued as a limitation in tail, proviaed that such a 
limitation would, if not barred, carry the estate by 
descent to the issue specified in the second limitation. 
(2 Prest. Abst. 166; Butl. note on Fearne, Cont. Rem. 
204 ; Parfitt v. Ember ^ L. R. 4 Eq. 443 ; Forshrook v. 
Forsbrook, L. R. 3 Ch, 93.) 

It is clear from the above cited authoritieB, that a limitation, 
in a deed, to an unborn person for life is good ; and that a 
remainder may be limited upon such life estate, though not to 
the issue of such tenant for life. 

The construction of a prior life estate in a will as an cyjwi* 
estate tail, is made in order to give effect to the apparent inten- 
tion of the testator, so far as the rules of law will permit ; and 
it is therefore commonly referred to as the cy prka doctrine. The 
qnaKty of the estate tail is regulated hy the quality of the issue 
who are the subjects of the second limitation. The doctrine is 
not likely to be extended. (Butl. ubi supra.) 

Rule 6. — The limitation of a remainder to a cor- 
poration not in esscy or to the right heirs, as purchasers, 
of a person not in essCy is void. {Cholmley^s CosBj 2 
Rep. 50, at p. 61 a, b ; 2 Bl. Com. 170.) 

The authorities declare that such a limitation is void in its 
inception, even though a corporation answering to the descrip- 
tion should be created, during the continuance of the precedent 
particular estate ; or though a person answering to the descrip- 
tion should come into being, and leave an heir at the time when 
the estate to arise under the limitation would fall into possession : 
"wherein it differs from the limitation of a contingent remainder 
to the heirs (though not yet in being) of a person in esse, or to 
the unborn son of a person in esse, ( Vide infra, p. 103.) 

The rule is avowedly founded upon the maxim, that the law 
will not contemplate a double possibility, or a possibility upon a 
pofisibiUty. (Co. Litt. 25 b; ibid, 184 a; 1 Eep. 156 b; 10 
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Rep. 50 b.) This maxiiu has certainly teen applied with very 
little consistency. Shortly before insisting upon it, Lord Coke 
states that a limitation in special tail to a married man and a 
married woman (other than his wife) is good^ upon the ground 
that the wife of the man might die in his lifetime, and the 
husband of the woman in her lifetime, whereupon the marriage 
of the donees might ensue : though this hypothesis has mightily 
the aspect of a triple (not to say a quadruple) possibility. (See 
Co. Litt. 26 b.) 

The maxim against double possibilities has been questioned by 
Lord Nottingham. {Duke of Norfolk* 8 Casey 3 Ch. Ca. 1, at 
p. 29.) It does not clearly appear whether he meant to ques- 
tion the maxim altogether, or only the particular application of 
it (by Popham) above cited, at 1 Eep. 156 b. His remarks, at 
all events, only go to show, not that the instances alleged by 
Lord Coke are wrong, but that the maxim probably means 
something different every time it is cited. Though the maxim 
may be of such vague import, that it could not safely be relied 
upon for any new inference, yet there is not much reason to 
doubt that the above-stated rule would be enforced, if the 
occasion should arise ; seeing that it only affirms the natural 
tendency of the courts, which leans strongly against the validity 
of remote and unusual limitations. 

The maxim against double possibilities, when rightly viewed, 
is nothing worse than a somewhat clumsy restriction upon the 
remoteness of legal limitations; and some of the criticisms 
which have been passed upon it are much more foolish than the 
maxim itself. 
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OHAPTEEXn. 

CONTIKGENT BBU&IHDBBS. 

The particular estate preoeilmg a Tested remaiuder of freehold Mmt bo 
may be a term of jeare ; and in tliat oase the seisin, during the Mtat« of 
continuance of the term, is vested in the remainderman. {Vide their Ino^- 
siipra, p. 61.) Bnt the p&rtioular estate preceding a contingent *^''- 
remoiader of freehold maj not he a term of jears ; heoause in 
Each case the seisin would not he vested, hut would he in ahej- 
ance during the continuance of the contingency. {Ghodright v. 
Cornkh, 1 Sulk. 326.) Such a contingent remainder would be 
void in its inception, for want (as the oommon phrase goes) of a 
Boffident estate of freehold to support it. It is conceived that 
this is still the law. 

But Buch a limitation, though void as a remuuder at oommon Exeontorj 
law, and therefore neeeasanly void if oontuned in an assurance need no 
which takes effect only by the common law, may he good as an '"PP"^ 
executory limitation, if contained in an assurance which takes 
effect under the Statute of Uses, or in a will. In the former 
ease it will be a springing use, and in the latter case it wiU be 
an executory deviae. 

For the same reason, every contingent remainder of freehold Must also, by- 
must, by the oommon law, be supported by an estate of freehold, iii«,Xi"°™ 
not only in its inception, but also throughout the pending of the '"^5?"*^ 
contingency; heoause, if any interval had been permitted to Gontingrenoy, 
exist between the determination of the precedent estate and the 
Testing of the remainder, the immediate freehold would have 
been in abeyance during sueh interval. Unless the remainder, 
by the happening of the contingency, becomes vested, either 
previously to, ot at the same instant with, the determination of 
fliQ precedent particular estate, it is (by thi; common law) 
destroyed. But this habiHty to destruction has been greatly 
modified by recent legislatiou, as hereinafter mentioned. 
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YarionB 
modes of 
their 
destniction. 



Any determination of the precedent partioular estate pending 
the contingency would at common law have destroyed the re- 
mainder, whether such determination were due to the natural 
expiration, or to the forfeiture, surrender, or merger of the 
precedent estate. But in order that a merger of the precedent 
estate in a subsequent vested remainder of inheritance, might 
destroy the contingent remainder, it was necessary that the 
merger should take place subsequently to the creation of the 
precedent estate. ( Vide infra, p. 108.) 

The word failure is in this connection more strictly proper 
to be used than the word destruction, but the use of the latter 
word is common and convenient. The effect of the destruction 
or failure of a contingent remainder is to accelerate the next 
vested estate. {Ghoiright v. Cornish, 1 Salk. 226.) 



How far a 
devested 
estate would 
support a 
contingent 
remainder. 



Determination of the precedent estate by natural expiration, 
or by forfeiture, surrender, or merger, is an absolute determina- 
tion of such precedent estate. A contingent remainder was also 
destroyed at common law, if the precedent estate, instead of 
being absolutely deteririined, was so far devested as to be turned 
to a right of action, which required a real action to restore its 
existence as an estate. If the precedent estate was devested 
only 80 far as to be turned to a right of entry, it was deemed to 
be still sufficiently in existence for the purpose of supporting 
contingent remainders. (Feame, Cont. Rem. 287.) Thus, the 
disseisin of the tenant of the precedent estate would not alone 
have sufficed to destroy any subsequent contingent remainders ; 
but if, by a descent oast, the right of entry of the disseisee had 
been tolled whereby his right became a right of action, the 
subsequent contingent remainders would have been destroyed. 
Hence it is commonly said, that a right of entry was sufficient, 
at common law, to support a contingent remainder, but that a 
right of action was not. 



The Uability 
to destruction 
is independent 
of the mode 
in which the 
remainder 
arises. 



The above stated rules, that every contingent remainder of 
freehold must in its inception be supported by a precedent estate 
of freehold, and must vest at a time not later than the deter- 
mination of the precedent estate, are equally applicable to all 
contingent remainders, whether they be created by limitations 
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takiag rffeot by the oommon law, or by limitationB which take 
effect under the Statute of Uses. (Fearne, Cont. Eem. 384; 
ibitf. 324.) And also, if the limitation ia by devise. {Mamell 
V. MaiiseU, 2 P. Wins. 678 ; see p. 682.) It was assumed in 
tbe last cited case, that contingent remainders created by devise 
are liable to destruction, the question being, whether trustees 
who had oonomred to destroy them were guilty of a breach of 
traat. Their liability to destruction has never been questioned. 
(Citn/ije V. Brancker, 3 Ch. D. 393.) 

The last preceding paragraph is not inconsistent with the 
above stated proposition, that a limitatioD which would be void 
in iU inception as a contingent remainder, may be good as an 
executory limitation if contained in an assurance by way of use 
or in a testament. The words in italics are emphatic. If the 
limitation is, in its inception, capable of taking effect as a 
remainder, it will be construed as a remainder, under whatever 
kind of assurance it may arise. ( Vide infra, p. 96,) And if 
it has onoe taken effect as a remainder, it cannot afterwards be 
construed as an executory limitation, in order to preserve it from 
a aubsequent liability to destruction. 

The foregoing rules were not applicable to contingent re- Equitable 
maiuderB limited out of an equitable fee, when the legal fee was remainden 
conveyed to trustees by the same instrument. {Fearne, Cont. ^^rti^don* 
Eem. 304, 305; ibid. 321; Bernj v. Berry, 7 Ch. D. 657; 
Abbi^ss V. Burnei/, 17 Ch. D. 211, at p. 229 ; Marshall v. Gingell, 
21 Ch. D. 790.) Nor were they applicable to contingent re- 
mainders limited out of an equity of redemption, the legal estate 
being in a mortgagee. {Adley v. Micklethmit, 15 Ch. D. 59.) 
In all enoh eases, neither a premature determination of the pre- 
cedent estate, nor its natural expiration, before the vesting of 
the contingent remainder, would have hindered the latter from 
Bubeequently vesting. It is conceived that the principle of the 
lost cited case extends also to contingent remainders limited out 
of an equitable fee not created by the same instrument : a case 
which seems never to have been expressly decided. 

In the case of copyholds, it is well settled that a premature Oopylioldi. 
determination, otherwise than by natural expiration, of the pre- 



96 



ON ESTATES IN GENERAL. 



oedent estate, would not have hindered a oontingent remainder 
from subsequently vesting. (Peame, Oont. Bern. 319, 320; 
Doe V. Martin, 4 T. R. 39, at p. 64 ; Roe v. Bnggs, 16 East, 
406, at p. 413.) But in the above cited passage of Feame, it is 
laid down, that if the precedent estate had determined by 
regular expiration pending the contingency, the oontingent 
remainder would at common law have been destroyed. 



Efleot of the 
enfranohiBe- 
ment of 
oopjholds. 



If a particular estate and any remainder or remainders be 
subsisting in copyholds, and the copyholds are enfranchised by 
a conveyance, purporting to be in fee simple, from the lord to 
the tenant of the particular estate, the enfranchisement will 
enure to the benefit of the remaindermen, whose estates will 
thenceforward become freehold. But their estates, if contingent 
remainders, will lose the protection from destruction which they 
enjoyed so long as the freehold was in the lord. {Roe v. Brigga, 
16 East, 406.) 



How far 
liability to 
destmotion 
BtiU exists. 



For some further discussion of the particular circumstances, 
under which a contingent remainder of freehold is liable to 
destruction at common law, vide infra, p. 107. The liability to 
destruction by reason of the forfeiture, surrender, or merger, 
of the precedent estate, or by reason of its being turned to a 
mere right, has been, either directly or indirectly, abolished by 
statute. For a long time before its express abolition, it had 
been to a great extent practically counteracted, by the intro- 
duction of trustees to preserve contingent remainders into settle- 
ments. The liability to destruction by reason of the natural 
expiration of the precedent estate pending the contingency has 
been greatly mitigated ; but it still affects contingent remainders 
created by instruments executed on or before the 2nd August, 
1877, and contingent remainders which do not conform to the 
rules regulating the limitation of executory interests, {yide 
infra, p. 112.) 



No limitation In construing all instruments under which executory interests 

18 constnied • v xi m j^ ^j^ i i 

asexecatory "^^7 anse, whether wills or conveyances to uses, it has long 
take*' effect as ^^^^^ ^® settled rule, that no limitation which is capable of 
a xemaixider. taking effect at the common law shall be construed to take effect 
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as an execntory limitation ; and therefore, that no limitation 
shflll be conatnied iis an exeoutory limitation which would bo 
good in its inception as a remainder. (2 Prest. Abst. 153, 154.) 
Tte fact that a limitation may, in the common course of things, 
possibly, or even probably, fail, if construed as a remainder, 
nuder the rules regulating the vesting of oontingent remainders, 
vill 'not exempt it from this rule of construction. {Feame, 
Coat. Eem. 395 ; see also ibid. 386 ; Smith on Exeontory 
Interests, p. 71, and cases there cited.) 

But a legal remainder cannot be subsequent to an executory AU limita- 
limitation. (Feame, Cent. Hem. 503, T.) This seems to bo qucnttonn 
obvioue. A remainder, being a legal limitation, could not pos- ^^tati^ are 
sibly, by the rules of law, subsist as a remainder in expectancy eieoutory, 
upon a limitation ■which itself violates the rules of legal limita- 
tions. But nothing hinders an exeoutoiy limitation from being 
Bubsequent to a legal remainder. 

If the limitation ia in favour of a class, ae to some of wbom Application of 
if ^ill be good in its inception if construed as a contingent re- oiaaa, 
Mflinder, -while as to others it fails in ita inception if consb-ued 
M a contingent remainder, and can take effect, if at all, only as 
an executory limitation, this will not generally suffice to exempt 
the limitation from the above-stated rule ; and the limitation 
vill take effect as a oontingent remainder in favour of those 
luembera of the class as to whom it is good in its inception, and 
will faU as to the others. {FeaUng v. Allen, 12 M. & W. 279, 
at p. 301 ; Rhodes v. Whitehead, 2 Dr. & Sm. a^i ; Brackoihimj 
T. Gibbons, 2 Ch. D. 417.) But in a will, if it ia the clearly Qualificatdon 
expressed intention of the testat<n: that the whole of the mem- \^ \ ,^_ ' °' 
beia of the class shall take, this will enable the limitation to 
I* construed as an executory devise, in order to let in those 
members of the class as to whom it would have necessarily failed 
in ita inception if construed as a oontingent remainder. {Re 
li-chmere nnd Lhyd, 18 Ch. D. 624 ; EalUt to Marthi, 24 Ch. D. 
624.) The importance of this distinction is much lessened by 
the recent legislation, whereby the common law liability of con- 
tingent remainders to be destroyed has, in a great measure, been 
Kmoved. 



98 ' ^ ON ESTATES IN GENERAL. 

In Ee Lechmere and Lloyd^ Jeesel, M. B., expressed tbe 
opmioiii that the case in Brackenburf/ v. Qibbom ought to have 
been distinguifihed from the case in Rhodes v. Whitehead^ and 
that it did not, when properly considered, come within their 
principle, but rather withia the principle laid down by him- 
self in Re Lechmere and Lloyd. But he did not impugn the 
principle of Rhodes v. Whitehead^ in respect to the cases to 
which it is applicable. 

Oenenl All contingent remainders haye this common charaoteristio, 

istics. * that they depend for their vesting upon the happening of some 
event, which is such that by possibility it may happen neitHer 
during the continuance of the precedent estate nor eo imtanti 
with the latter's determination. (Butl. note g^ at Feame, Cont. 
Bem. 9.) 

For a succinct statement of the true criterion between oon-> 
tiugent estates and vested estates, see p. 56, supra. 

Glftssiiloatioii From certain motives of convenience, contingent remainders 
F^e. ^ hBTTQ been divided by Feame, for the purpose of discussion, into 
the four following classes : — 

1. Where the contingent event is the determination of 
the precedent estate in one, or some only, out of several 
possible ways ; 

2. Where the contingent event is an event which may 
by possibility never happen at all ; 

3. Where the contingent event is such that it must 
happen at some time, but possibly not imtil after the 
determination of the precedent estate ; 

4. Where the contingent event is the coming into 
being of a person not yet in esee^ or the ascertainment of 
a person not yet ascertained. 



First Class of Contingent Remainders. 

he&Diiam. A contingent remainder is of the first class, when ^' the re- 
mainder depends entirely on a contingent determination of the 
preceding estate itself " (Feame, Cont. Bem. 6) ; that is to 
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say, when the precedent particular estate Ib capable of being 
determined in more than one way ; but the remainder is so 
limited as to become yested only in case the determination shall 
take place in one specified way, or in some only out of several 
speoified ways. 

* 
For example, A. makes a feoffment to the use of B. till C. Example. 

letoms from Bome, and after such return of C, to the use of D. 
and his heirs. (See 3 Eep. 20 a.) By this limitation B. takes 
by implication an estate for his own life, which is by the limita- 
tion made determinable upon the return of C. This estate may, 
therefore, determine in either of two ways ; either by the death 
of B. or by the return of 0. But it is only in the event of the 
latter determination that the remainder of D. is limited to take 
effect This remainder, pending O.'s return, is contingent; 
because if B.'s estate should be determined by B/s death before 
the return of 0., D. would not be duly qualified by virtue of 
the remainder to enter upon the possession. 

In thifl class of contingent remainders, the remainder can 
never become vested during the continuance of the particular 
estate, because the event which is to vest the remainder wUl 
also determine the particular estate. The remainder can only 
become vested, if at all, eo instanti with the determination of the 
particular estate. Contingent remainders of the other three 
classes admit of becoming vested during the continuance of the 
particular estate ; except certain limitations to the heirs of a 
living person, coming under the fourth class, where such person 
takes an immediately precedent estate for his own life. 

The definition above given is not, as it stands, entirely satis- The definition 
factory. Its terms, if taken literally, seem to include the estate modification, 
of trustees to preserve contingent remainders ; which, both upon 
principle and authority, seems more properly to be included 
among vested estates than among contingent estates. This 
subject is further considered v\fra, pp. 115 — 117. 

h2 
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Befiiiition. 



Second Class of Contingent Remainders. 

A contingent remainder is of the seoond dass, when the hap- 
pening of an uncertain event, which has no connection with 
the determination of the precedent particular estate, and is 
such that it may by possibility never happen at all, is by the 
nature of the limitation to precede the vesting of the remainder. 
(Feame, Cont. Eem. 6.) 



Examples. 



For example, if lands be limited to the use of A. for life, 
remainder to the use of B. for life, and if B. shall die in the life- 
time of A. then remainder to the use of C. for life, or in tail, or 
fee simple. Here the remainder to C. is not to take effect imless 
B. shall die in the lifetime of A. ; and accordingly, so long as 
B. is living, C. is not duly qualified to enter upon the lands by 
virtue of his remainder, and the remainder is therefore con- 
tingent. If A. should die in the lifetime of B., the prescribed 
event would thereby be made impossible ever to happen, and 
the remainder to C. would never be capable of taking effect. 
As a second example, suppose lands to be limited to the use of 
A. for life or in tail, and if B. should come to Westminster Hall 
on a specified day, then to the use of C. in tail or in fee simple. 
Here also, unless and until B. shall have to come to Westmin- 
ster Hall on the specified day, 0. is not duly qualified to enter 
upon the lands by virtue of his remainder, and the remainder is 
therefore contingent. (Feame, Cont. Eem. 7, 8.) 



Defiziitian. 



Examples. 



Third Class of Contingent Remainders. 

A contingent remainder is of the third dass when it is 
limited to take effect after the happening of an event, which is 
such that it must necessarily happen at some time, though it 
may by possibility not happen during the continuance of the 
precedent particular estate. (Feame, Cont. Eem. 8.) 

For example, if lands be limited to the use of A. for life, and 
after the death of B. to the use of C. in tail, or in fee simple. 
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Here, if A. should die in the lifetime of B., C. would not he 
duly qualified to enter upon the lands hy virtue of his re- 
mainder, and the remainder is therefore contingent. 

This class may he said to differ from the second class in two 
respects ; namely, (1) the uncertain event is not an event which 
may hy possibility never happen at all ; and consequently, it 
does not admit of becoming impossible to happen during the 
oontinuanoe of the precedent estate ; (2) the remainder is con- 
tingent only by reason of the rule of law which defeats a 
remainder upon the occurrence of any interval of time between 
the determination of the precedent estate and the vesting of the 
remainder ; whereas, in the second class, the happening of the 
Tmcertain event is expressly made a sort of condition precedent 
to the vesting of the remainder. 



JSxception from the Third Class. 

There is a certain class of limitations which, though in terms pistdngmBh- 
coining within the definition of the third class of contingent j^jfo. 
remainders, have been decided to be vested remainders. Such 
remainders, being vested, do not need to be supported by a pre- 
cedent estate of freehold, but may be preceded by a chattel 
interest. This is, in fact, their distinguishing characteristic. 

A limitation to A. for twenty-one years, if B. should so long What Umita- 
live, and after the death of B. to C. in tail, or in fee simple, ^thin the 
would be an example of a contingent remainder preceded by a «^<^*^o°« 
chattel interest. This remainder is of the third class, being 
limited to take effect after an event which, though it must 
happen at some time, may by possibility not happen during the 
oontinuanoe of the precedent estate ; because B. might be living 
at the expiration of the twenty-one years. Such a limitation, 
if contained in an assurance at the common law, would there- 
fore be void in its inception, as purporting to create a freehold 
infuturo. But if, instead of being a term only of twenty-one 
years, the precedent term is so long that there is no probability, 
or even no possibility, that B. wiU be living at the time of its 
expiration, it is not strictly true that the tmcertain event, after 
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the happening of which the remainder is to take effect, may by 
possibility not happen during the continuance of the precedent 
estate. It has accordingly been decided that limitations in the 
above form, when the term of years is so long as to give rise to 
a yehement presumption, or a certainty, that it will not expire 
during a life then in being, are vested remainders. (Feame, 
Cont. Bem. 21.) A term of eighty years, or upwards, will 
suffice to give this quality to the remainder. 8uoh a remainder^ 
though preceded only by a chattel interest, is therefore good, 
even in an assurance at the common law. In wills and assur- 
ances by way of use, such limitations may be good quAcunque 
ti&j either as remainders or as executory limitations. 

The case of Gases might occur in which it would be material to consider 
B6verUy!' ^ho application of this doctrine, although, by reason that the 
limitation is contained in a will, there may be no question as to 
its validity ; since it would be valid as an executory devise, if 
void in its inception as a remainder. In Beverky v. Beverkyj 
2 Yem. 131, a testator devised lands to his eldest son for the 
term of sixty years, if the son should so long live, and after the 
son's decease to a grandson in tail male. The son and grand- 
son, after the testator's death, suffered a common recovery. 
Here there was no question as to the validity of the limitation 
to the grandson, but it was urged that the recovery was bad for 
want of a tenant to the prcecipe^ the freehold during the life of 
the son being (as they are reported to have said) in abeyance. 
This was a strange contention, the very ground upon which 
such executory devises are held good being, that they do not 
place the freehold in abeyance, but leave it to descend in the 
meantime to the heir at law. However, it appears that in this 
case, which is very badly reported, the legal estate was out- 
standing, and all the limitations were therefore equitable; so 
that the court had no difficulty in holding the recovery to be 
good as an equitable recovery. But the court seems to have 
thought that a term of sixty years would not be long enough to 
vest a subsequent contingent remainder. 

If such a limitation should occur in a will at the present day, 
it might be material to inquire whether the estate tail arising 
under it should take effect as a remainder or as an executory 
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limitation, beoanse upon the answer to this question would 
depend the whereabouts of the immediate freehold during the 
interval before the ooming into possession of the estate tail. 
If the estate tail should be a remainder, it must necessarily be 
a vested remainder; and the immediate freehold during the 
precedent term of years would be vested in the tenant in tail. 
But if the limitation should be exeoutory, it would seem that 
the freehold would in the meantime descend to the testator's 
heir general, who would not necessarily be the same person as 
the tenant in taiL And since, by virtue of the Fines and 
Beooveries Act, s. 22, an estate by way of resulting use or 
trust to or for the settlor, is deemed to be an estate under the 
fietllement within the meaning of that section, for the purpose 
of oonstitating the protector of the settlement, it might for 
some purposes be material to inquire in which of these two 
penons the intermediate freehold is vested. 



Iburth Clasa of Contingent Remainders. 

A contingent remainder is of the fourth class when it is Defluition. 
limited to a person not ascertained, or not in being, at the date 
of the limitation, but there is a possibility that a person to 
satisfy the description may be ascertained, or may come into 
l)eing, during the continuance of the precedent particular estate. 
(Feame, Cent. Bern. 9.) 

For example, if lands be limited to the use of A. for life. Examples. 

remainder to the use of the right heirs of J. S. who is at that 

time living ; or, remainder to the use of the first son of J. S. 

who at that time has no son ; or, remainder to the use of the 

last survivor of several living persons. In all these cases it is 

evident that the remainder cannot vest until the ascertainment, 

{ or coming into being, of a person to satisfy the description in 

i the limitation ; and in the case of limitations to the heirs of a 

t living person, such ascertainment can only take place eo imtanti 

with his death ; because, Nemo est heres viventis. 

It might at first sight be thought that the remainder is vested 
in the heir presumptive or heir apparent ; but as the heir is, by 
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the limitation, to take as a purohaser, and as the poroh&Ber is to 
te the person who in fact comes mthin the description of heir, 
it is clear that the remainder cannot vest in the heir presumptive 
or apparent bo long aB hia heirship remains only preBumptive or 
apparent, becaoBe suoh a person may not, in fact, ever be the 
true heir at oil, and therefore may never be qualified, under the 
terms of the limitation, to take the estate at all. 



Exceptions from the Fourth Clast. 

Hdr aa Jq certain caseB, a limitation of a mnainder to the heirs of a 

dtiisnaia. living persoD, as purchasers, occurring in a will, has been held 
to be a limitation, not to the heir of that person strictly accord- 
ing to the legal definition of an heir, hut to his then living heir 
apparent, or heir presumptive. If the limitation had been to 
the heir, strictly so called, of the living person, suoh limitation 
would have created a contingent remainder, upon the principle 
of the maxim. Nemo est /teres titentis. But in the eases under 
coneideration, the woid has been held to indicate a persona 
dmgnata then in being ; which person is aoooidingly capable of 
taldng a vested estate. 

In the case of Burchett v. Durdant, 2 Tent. 311, Garth. 154, 
s'lh nom. James v. Richardson, 2 Iav. 232, the limitation of a 
remainder " to the heirs male of the body of B. note living" was 
held to give a vested remainder to the then heir apparent of B. 
The words in italics obviously supply the grounds of this demsion. 

In the case of Darbison v. Beaumont, 1 P. Wms. 229, there 
was a limitation in a vrill, not immediately preceded by a vested 
estate of freehold, to the heirs male of the body of the testator's 
aunt, who was living, and had three sons all living, at the date 
both of the will and of the testator's death ; and the testator 
g!ive a pecuniary legacy to his said aunt, and to each of her sons, 
thereby taking notice of the fact that they were all living. This 
remainder, if conBtrued as a contingent remainder, to the heirs 
male in the strict sense of the words, being preceded by no vested 
estate of freehold, would have been void in its inception ; and 
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I 

even if not Yoid in its inception, it would have been void in the j 

events which happened. But the Court of Exchequer held that, 

under the circumstances, the words must be construed to give a 

Tested estate, in tail male to the eldest son of the testator's aunt. 

This ] udgment, having been reversed in the Exchequer Chamber, 

was afterwards restored and affirmed in the House of Lords. 

(3 Bio. P. O. 60.) 

It is material to observe, that in the last dted case the limita- Bemarks 
Qon, II oonfinzued as a contingent remainder, would have been Y.Beaumont 
void in its inception^ and not only in the events which happened ; ^^^^^^^ 
wUch is a sufficient reason for holding that it was an executory 
devise ; nor does there seem to be any obstacle in the way of its 
validity as an executory devise. The result seems to be, that the 
question really at issue was not whether the limitation should 
be constiued as a contingent or as a vested remainder, but 
whether the limitation should enure to the benefit of a, persona 
imgnaia^ or whether it should wait for the death of the aunt to 
ascertain the person entitled to the benefit of it. This circum- 
stance does not seem to have been sufficiently considered. It 
has a very important bearing upon the inference to be drawn 
from the case. If the validity of the limitation had depended 
npon its being construed as a vested remainder, this might have 
afforded a strong argument in favour of such construction. But 
onoe the limitation seems to be good qudcunque ridj as an 
executory devise if not as a vested remainder, this argument in 
favour of the construction adopted seems not to have existed. 

The same remark seems also to apply to the case of Good^ 
right V. WhitCj 2 W. Bl. 1010, which is cited in this connection 
by Feame. (Feame, Cont. Bem. 212.) In that case the limi- 
tation which was construed as a vested remainder in the heir 
apparent of the testator's daughter during her lifetime, would 
have been void in its inception if construed as a contingent 
remainder, and was therefore capable of being construed as 
an executory devise. 

Feame appears to have adverted to the distinction above 
taken, in the following words : — " We may observe, however, 
that there was not one of the last noticed cases, in which the 
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anoestor took the legal estate of freehold. Those oases onlj 
operated byway of exception to the rule, nemo est Jueres mpeniis; 
and consequently made that a vested limitation, which other- 
wise would, according to that maxim, have been contingent." 
(Feame, Cont. Bern. 212.) It may certainly be doubted, 
whether the point attracted as much attention as it perhaps 
deserved. The lauguage of the judges strongly suggests the 
conclusion, that they thought themselves obliged to choose be- 
tween holding the limitation to be vested, and holding it to be 
void. 

Feame's Feame also treats all limitations to heirs, or heirs of the 

to tibTrule in body, coming within the rule in Shelley* s Case^ as being exoep- 

ley 8 Cote. ^.^^^ hom the fourth class of contingent remainders. That 

rule embraces all limitations, included in the same instrument, 

of an estate of freehold to an ancestor, followed by a subsequent 

limitation to his heirs, whether general or special. It is the 

settled rule of law that, under these circumstances, the heirs, 

except under special circumstances, take no estate at all, but the 

limitation apparently made to them coalesces with the freehold 

previously taken by the ancestor, in such a way as to give him 

the inheritance ; such inheritance being an estate taQ, or a fee 

simple, accordingly as the limitation to the heirs is in tail or in 

fee simple. In such limitations, as the phrase goes, the word 

heirs is used only as a tcm'd of limitation^ not as a word of 

purchase. 

Since the heirs do not, under these limitations, take any 
estate at all, it seems to be not very appropriate to treat the 
limitations to them as being exceptions from a class of contin- 
gent remainders. The last words seem more properly to denote 
a species of remainders which, seeming to be contingent, are in 
fact vested. It therefore seems to be the more appropriate 
course, to indicate the bearing of the rule in SheUef^s Case upon 
the forms of limitation appropriate to the fourth dass of con- 
tingent remainders, and to reserve that subject, which is sufS- 
oiently complex, for a separate statement. 
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Farther Bemarks on the Liability to Destruction. 

The canBes, or methods, of the d^tmotion of coutingont Diviuonof 
TemainderS at oommon law, may oonveniently be divided into * ' 
the following heads : — 

1. Forfeiture; 

3. Surrender; 



1. Tortious alienation ; 

5. Turning to a right of aotion ; and 

6. Natural expiration of the precedent estate. 

Of these, the first five have been, either directly or indirectly, 
vhollj abolished by statute ; but a knowledge of them is 
required in order to understand questions whioh may arise 
during the examination of old titles. The sixth diTisioD is still 
a matter of praotioal importance. 

By the common law, a tenant for life incurred a forfeiture i- Forfdtnre. 
of his estate by making any alienation which devested the 
remainders and reversion thereupon, or by doing anything in 
uiy mattor of record whioh amounted to the assertion of a right 
in himself to the inheritanoe, or to an admission of a like right 
in a stranger. The various methods by whioh a forfeiture 
might be thus incurred are enumerated and explained in Lord 
Coke's comment on Litt. sect. 416. Such a forfeiture generally 
gave an immediate right of entiy to the next remainderman 
Slaving a rested estate. If such a forfeiture had been incurred 
by the tenant of the precedent estate, an entry made by the 
next vested remunderman would at oommon law have destroyed 
K'U intermediate oontingent remainders. (Feame, Cont. Rem. 
323.) Bat since an estate of freehold cannot be defeated with- 
out an entry made by the person entitled to take advantage of 
the forfeiture, the forfeited estate would, until entry, continue 
to mbfflfit and to support the subsequent oontingent remainders. 

If the tenant of the precedent estate hod surrendered his 2. Satnmdar. 
estate to the n^ vested remnindetman, euoh remainderman 
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having an estate of at least as great in quantum as the suirendered 
estate, the precedent estate would have been destroyed by the 
surrender^ and all intervening contingent remainders would at 
common law have been destroyed with it. (Feame, Cont. Bern. 
318 ; and Butl. note /, at p. 321.) Unless the subsequent 
estate was an estate of inheritance, little would be gained by the 
destruction of the intervening contingent remainders. But if 
the subsequent estate was of inheritance, the destruction of the 
intervening contingent estates would liberate the inheritance 
from all liability to be postponed to them, in case they should 
ever become vested ; and thus the tenant for life and next vested 
remainderman could, by collusion, absolutely dispose of the 
inheritance pending the contingency. These are probably the 
oases referred to by the word siuTender in the statute 8 & 9 
Vict. 0. 106, s. 8, hereinafter cited. The cases there referred to 
by the word merger are probably those discussed in the next 
following paragraph. Upon the distinction between surrender 
and merger, see p. 67, supra, 

8. Merger. If either by conveyance, ot by descent, the next vested estate 

of inheritance came to the tenant of the precedent estate, the 
precedent estate was destroyed by merger, and all intervening 
contingent remainders were destroyed. (Fearne, Cont. Bern. 
317 ; ibid, 343 — 345.) But this is subject to the observations 
contained in the next following paragraph. 

In what oases The inheritance cannot, properly speaking, be conveyed to the 
^eSSno tenant of the precedent estate, as such, unless the precedent 
destruction, estate is already in being as a separate estate ; so that in all 
cases in which merger takes place by the conveyance of the 
inheritance to the tenant of the precedent estate, such merger is 
necessarily subsequent to the creation of the precedent estate. 
But it is possible, either by descent, or by the operation of the 
rule in Shellei/a CasCy for the precedent estate and the next 
vested estate of inheritance to meet in the same person simul- 
taneously with the creation of the precedent estate. If a testator 
seised in fee simple should devise lands to his eldest son for life, 
with remainder in tail male to the successive sons of the eldest 
son, and the wiU should contain no further limitations ; then the 
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estate for life and the next vested estate of inheritanoe (the 
reyersion in fee simple upon the limitations contained in the 
'wiU) would simultaneously be vested in the eldest son, the 
foimer by the will and the latter by descent. And if a settlor 
should in a settlement insert limitations similar to those above 
sapposed, and should further insert a limitation in fee simple to 
the eldest son's right heirs, the eldest son would, by the operation 
of the rule in Shelley* a Casey simultaneously take an estate for 
life and the next vested estate of inheritance. And if the limita- 
tions in tail to the successive sons should, at the testator's death, 
or at the execution of the conveyance, be contingent, — either by 
reason of there being no such son yet in esse, or by reason of the 
limitations to them being postponed until they should attain the 
age of twenty-one years, they being in esse but below that age, 
—all such contingent remainders, if the law of merger were 
Buffered to apply strictly, would have been destroyed at the 
moment at which the settlement first came into operation ; thus 
to a great extent making the settlement nugatory in its incep- 
tion. In. order to prevent this hardship, a modification was 
introduced into the law of merger. In any such case, when a 
merger takes place eo instanti with the creation of the precedent 
estate, it is not for all purposes an absolute merger ; and it did 
not, even at common law, destroy any intermediate contingent 
lemainders limited by the same instrument; but the estates 
united by the merger remained, as the phrase goes, liable to open 
and let in the contingent remaindersj provided that they became 
vested during what would have been the subsistence of the pre- 
cedent estate if it had not been merged. (Feame, Cont. Eem. 
36, V. 6 ; ibid. 341—346 ; 3 Prest. Oonv. 161 ; ibid. 374 et seq. ; 
Lewis Bowleses Case^ 11 Eep. 79 ; Harg. n. 8 on Go. litt. 28a.) 

The 8 & 9 Yict. c. 106, s. 8, enacts, that a contingent re- Destraction 
mainder existing at any time after 31st December, 1844, shall forf^^, 
he, and, if created before the passing of the Act, shall be 8^™^der, or 

' ' -to f merg^OT now 

deemed to have been, capable of taking efBect, notwithstanding prevented by 
the determination, by forfeiture, surrender, or merger, of any. 
pxeoeding estate of freehold, in the same manner in all respects 
as if such determination had not happened. 
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4. Tortious 
alienation of 
precedent 
estate. 



la now no 

longer 

possible. 



This enachnent was in substitution for 7 & 8 Yict. o. 76, s. 8 ; 
which was repealed, as from its oommenoement, by 8 & 9 Yiet. 
0. 106, s. 1. 

Certain assurances, namely, a feoffment, a fine, and a reoovery, 
were capable at common law of what is called a tortious opera- 
tion ; that is to say, they could convey to the f eo£Eee, conusee, or 
recoveror, a greater estate than was rightfully possessed by the 
feoffor, conusor, or recoveree. The estate so conveyed was not, 
either wholly or in part, the estate of the person maldng the 
assurance, but a totally new estate, and the old estate of the 
person making the assurance* was absolutely destroyed. If the 
precedent estate upon which any contingent remainder depended 
was destroyed by this means, the contingent remainder was 
destroyed likewise. {Archer^a Caae^ 1 Hep. 66 ; and cases cited 
in margin, Feame, Cent. Eem. 317.) 

The tortious operation of feoffments made after 1st October, 
1845, is prevented by 8 & 9 Yict. c. 106, s. 4 ; and fines and 
recoveries were abolished by the Fines and Becoveries Act, s. 2. 
Thus this cause of the destruction of contingent remainders has 
been indirectly removed by statute. 



6. Taming of 
pzeoedent 
estate to a 
mere right. 



The methods hitherto considered, by which contingent re- 
mainders may be destroyed, depend upon the destruction of the 
precedent estate, in such a sense that, after its destruction, it no 
longer has any existence, even as a right of action requiring a 
real action for its recovery. But a contingent remainder might 
equally be destroyed if the precedent estate, instead of ceasing 
absolutely to exist, was merely devested, in such a sense as to be 
turned to a right of action. 

Thus, if the precedent estate had first been turned to a right 
of entry by the disseisin of the tenant, and this right of entry 
had been subsequently tolled, or turned to a right of action, by 
a descent cast on the part of the disseisor, then, if the latter 



* Bat not the estate of the person entitied, upon the expiration of his estate, 
as the remaindeimaa upon an estate for life, or becoming entitied as issue in tail 
upon his death. 
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event took place pending the eoatrngenoj, any oontingent 
remainders -wliich depended for their existenoe upon the pre- 
cedent estate, would have been destroyed. This is oommonly 
espresGed by sa^-iag, that a right of action is not Buffioient to 
eupport a contingent remainder. (Feame, Cont. Rem. 286.) 
The subject contains some rather intricate learning, npon which, 
in the present state of the law, it is not necessary to enlarge. 

Fop tiie purpose of taking by deeoent, a child en centre m 6. Natural 
mire haa always been regarded as standing in the position of a ^JJ^ent 
child in ease; and it seems fliat in deviBes of lands under a ^^^^-rt- 
Bpecial custom, before the Statutes of Wills, a devise of an oontingeiuT'. 
immediate freehold to an infant en centre ta mire was good. 
{3 Swanst. at p. 617.) But, by devises made under the Statutes 
of Wills, it is doubtful whether the infant could take, except by 
way of remainder ; and it is the better opinion that a child en 
Knlre sa mere could not, at common law, have taken by virtue The prinoiple 
of a contingent remainder^f the precedent estate of freehold had commoD h.v 
expired before bis birth. The law was so laid down by the J^„*,^^^- 
Courts of King's Benoh and Common Fleas, in the case of 
nefvc V. Zouff, 1 Salk. 227, 3 Lev. 408, 4 Mod. 282 ; and 
though this judgment was afterwards reversed by the House of 
Lords, that decision, which was contrary to the unanimous 
opinion of the judges, was regarded with so muoh dissatiefaC' 
tion, that the statute mentioned in the next following paragraph 
v&s not long afterwards passed in order to remove all doubt. 

The statute commonly cited as 10 & 11 Will. 3, o. 16, but in Statote in 
tile Statutes Eovised, vol. 2, p. 86, given as 10 Will. 3, o. 20, ^^^^^ 
enacts, in effect, that where any estate then already was or o*'i'^"ii. 
should thereafter, by any marriage or other settlement, be 
limited in remainder, either in favour of the first or other son 
op sons of the body of any person lawfully begotten, or in 
lavoup of a daoghter or daughters lawfully begottwi, with any 
remainder over, then any child lawfully begotten, but posthu* 
mouely bom, should, by virtue of such settlement, take eadb. 
estate in the same manner as if Buoh child had been born In the 
father's lifetime. 
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In Beew y. Long^ the limitatioiis ooourred in a will, and this 
fact may have been relied upon by the House of Lords as 
affording ground for a distinction. It is said that the language 
of the above-cited statute, which seems to point towards settle- 
ments effected by deed, was due to their reluctance to admit 
into it anything which might seem to throw doubt upon their 
decision in Eeeve v. Long. 



7 & 8 Vict. 
0. 76) 8. 8. 



An abortive attempt to remedy the hardship frequently 
wrought by the destruction of contingent remainders through 
the natural expiration of the precedent estate pending the con- 
tingency, was made by the statute 7 & 8 Vict. c. 76, s. 8. This 
section was repealed, as from its commencement and taking 
effect, by 8 & 9 Vict. o. 106, s. 1. 



Statatory 
protection of 
certain 
contingent 
xemainders. 



What 
contingent 
remainders 
are etiU 
liable to 
destruction 



The statute 40 & 41 Vict. c. 33, enacts, that every contin- 
gent remainder created by any instrument executed after 2nd 
August, 1877, or by any will or codicil revived or republished 
by any will or codicil executed after that date, in tenements or 
hereditaments of any tenure, which would have been valid as a 
springing or shifting use, or executory devise, or other limita- 
tion, had it not had a sufficient estate to support it as a contin- 
gent remainder, shall, in the event of the particular estate 
determining before the contingent remainder vests, be capable 
of taking effect in all respects as if the contingent remainder 
had originally been created as a springing or shifting use, or 
executory devise, or other executory limitation. 

This Act is generally believed to have been passed in con- 
sequence of the observations made by the judges in the case of 
CunUfe V. Brancker, 3 Oh. D. 393. 

It will be seen that the common law doctrine of the destruc- 
tion of contingent remainders by the natural expiration of the 
precedent estate pending the contingency, is by no means 
obsolete ; since it still applies (1) to all contingent remainders 
created by any deed executed on or before 2nd August, 1877, 
or by any will executed before that date and not subsequently 
revived or republished; and (2) to all contingent remainders. 
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vbenever created, which do not conform to the rules regulating 
the creation of executory interests. 

Legal oonliiigent remaindorB which are protected from deBtme- Immunity 
tion by 40 & 41 Viet. c. 33, must therefore conform to the rule Mon impliM 
against perpetuities. And this doctrine applies also to contin- ^j^^^ 
gent remainders which are [irotected from desfruction by reason peipotuitioB. 
that the legal estate is outstanding in truBfces or mortgagees. 
(Abbi^iS V. Barney, 17 Cli. D. 211.) As to the immunity from 
destruction of the last-mentioned contingent remainders, see 
p. 95, supra. 



Trusteet to preserve Contingent Remainders. l 

The liability of contingent remainders to be destroyed by the Their origin i 

premature determination of the precedent Ctitato, — that is, by its 
determination oflierwise than by natural expiration, — ^lod to the 

iDTention of trustees to p^-escrue conUiigciit rcmnhiden. An estate f 

was interposed between the precedent estate and the contingent i 

raraainders, intended to tato effect in cose the precedent estate 
Bhould be determined by any means in the lifetime of the tenant 
thereof, and in such case to subsist in possession during the 
continuance of the residue of his life. These limitations were 
introduced into practice in the seventeenth century. The 
common form of them, as stated by Butler (Feame, Cent. 
Bern. 6, note d) is to the following effect : — 

After the determination of tho precedent estate, by forfeiture 
or otherwise, in the lifetime of the tenant. To the use of 
the trustees and their heirs during the life of such tenant, 
in trust for him and to preserve the contingent re- 
mainders. 

The precedent estate contemplated by these limitations was 
always an estate for life ; because, though it might by possibiUty 
be an estate t^, in such a cose no precautions could have pre- 
vented the destruction of any subsequent estates, whether con- 
tingent or Tested, at the will of tho tenant in tail in possession. 
It was not neceeaary that the limitation should expressly refer 

CR.r. I 
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to the possibility of the destruction of the estate of the tenant 
for life, by forfeiture or otherwise, in his lifetime ; and if the 
limitation was merely in the form of a remainder to the trustees 
and their heirs during the life of the precedent tenant^ the possi- 
bility that such a premature determination might occur was 
sufficient, without express reference to it. This was, in fact, the 
actual form of the limitation in the great case of Dormer v. 
Parkhurst, hereinafter cited. In that case, moreover, the pre- 
cedent estate was not an estate for life, but a term of years 
determinable upon the dropping of a life : a further develop- 
ment of the device for preserving contingent remainders, upon 
which some remarks will be made shortly. 

It has even been suggested by an eminent conveyancer, that 
the insertion of the words " in his lifetime " is improper, and 
. that, instead of aiding the intention of the limitation, they 
rather raise a doubt whether it gives rise to a vested estate. 
(Sweet, 9 Jarm. Byth. 156, note A.) The limitation ther0 
referred to is a limitation to the dower trustee in the uses to 
bar dower, which was identical in its general design with the 
limitation to trustees to preserve contingent remainders. The 
reasons given are ingenious ; and the proposed form gives great 
force to the argument to show that the estate, at all events if 
limited in that form, is a vested estate. But the suggested form 
was not then, as Mr. Sweet admits, commonly used in practice ; 
and the suggestion does not appear to have been generally 
adopted. The following form is given in Davidson, 4 Preo. 
Conv. 2nd ed. 333, as being suitable for insertion in a will, in 
any case in which, notwithstanding the provisions of 8 & 9 Vict. 
c. 106, s. 8, the conveyancer might wish to insert such a limita- 
tion: — 

From and after the determination of that estate by any means 
in his lifetime. To the use of [tmstees] and their heirs 
during the life of the tenant for life whose estate shall 
so determine, In trust for him and by the usual ways 
and meems to preserve the contingent remainders expec- 
tant or dependent thereon. 

TJpon the construction of such limitations, when the restric- 
tion, " during the life of the tenant for life," was omitted, so 
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that (be littutation wag to the trustees and their heirs simply, Limitations 
.1 . ,, ,,......,. 3, to the IruBtocs 

tnus nssuiaing the form of o. iimitaiion in fee simple inEtead of and their 

a limitation p/ir autre vie, seo Lcicis v. Mces, 3 Kay & J. 1132, *''" ^™^ ^' 

iiij the cases there cited. Such an omission of courso could 

occur only through carelessness, not by design. 

Under such a limitation as tho foreffoinp;, tho trustees would p"^^ ^''^^ 

* °' , hmit-itiona 

evidently take an estate })Uf autre tie ; and the question, whether prespri-cd tho 
saeh eatat© is vested or contingent, is the only question that 
could arise. Then, if it be granted that this estate is a rested 
eatote, it will be seen that the tenant of the precedent estato 
conld not, ty the methods above enumerated, destroy tho con- 
ting:ent remainders (because they were not the immediato re- 
mainders upon his own estate) without the concurrence of the 
trastees ; and the courts of equity treated such eoncurrencQ on 
the part of the trustees as being generally a breach of trust. 
(Feame, Oont. Eem. 326 — 328.) By consequence, trustees so 
concurring wero personally liable for any damage which might 
accrue from the breach ; and any person taking the lauds, either 
B8 a volunteer, or as a purchaser for value with notice of the 
lireach, was himself bound by tho trust. (See Memsell v, Man- 
ttll, 2 P. Wms. 678, at p. 681.) But under special eireum- 
Btances, the court would permit, or even order, tho trustees to 
ooaour in destroying contingent remainders, {Basaeti v. C/iyi- 
iom, 1 p. "W"mB. 6th ed. 358, and cases there cited in notes.) 

The qneetion whether the trustees took a Tested estate, was Tho ostato of 
obviomly, before 8 & 9 Viet. o. 106, a question of the utmost ^ba « veated 
practical importance ; beoauso, if tbey had taken a contingent ^^^ 
estate, their estate would have been nothing but one more eon- 
tmgent remainder, which would have been equally liable to 
destruction with all the rest. This question has led to some 
(Jifferenee of opinion. But it was for all practical purposes set at 
Kst for ever by the decision of the Ilouse of Lortls in the case of 
Smith d. Dormer v. Packhur&t or Parli/mrst, commonly cited as 
former v. Par/;/iurst, or Dormer v. Fortescue, 3 Atk. 13-5, t> 
Bro. P. 0. 351, Willes, 327, 18 Vin. Abr. 413, pi. 8, in which 
case the eetate was decided to be a veetod remainder. Feame 
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approved of this decision ; Butler expresses no dissatisfaction 
with it ; but Mr. Josiah Smith plainly intimates his opinion, that 
it was directly opposed to the principles of the law, and that it 
can be justified only by the pressing necessity not to overturn all 
the settlements then in existence. (Smith on Executory Inte- 
rests, p. 116 et seq.) 

^nfarovera^^ It is conceived that, in this controversy, each side is partly in 
the right and partly in the wrong. The truth seems to be, 
that the definition of the first class of contingent remainders, as 
given by Feame, is somewhat incomplete ; and that, by reason 
of this incompleteness, it contains within its terms the estate of 
trustees to preserve contingent remainders; and that in this 
sense, and to this extent, those who have contended that the 
estate in question is a contingent remainder, are right ; but that 
the definition admits of being rectified so as to exclude this 
estate, without at the same time excluding any other estate 
which it was designed to include ; and that, when examined by 
the proper tests for distinguishing vested estates in general from 
contingent estates in general, the estate of the trustees seems 
much more properly to come within the conception of a vested 
estate than of a contingent estate. This is equivalent to saying 
that the decision in Bonnet* v. Parkhurd seems to be substan- 
tially right in principle. 

In the definition given of the first class of contingent remainders 
(at p. 98, supra) the words between inverted commas are taken 
literally from Feame, and the explanatory clause which follows 
them is adapted from the words of Butler, in a note upon the 
passage. The estate of the trustees does seem to come within 
the words both of Feame and of Butler, if they are taken 
strictly. It is the fact that in this case ^^ the remainder depends 
entirely upon a contingent determination of the preceding 
estate itself " ; and that, while the precedent estate is capable 
of being determined in several ways, the estate of the trustees 
is so limited as to take effect only in case the determination 
shall take place in some of those ways. But the examples given 
by Feame show his meaning. In those examples the contingent 
remainder is capable of being destroyed^ if the precedent estate 
should determine in what may be called the wrong way ; and 
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tluB quality of conting^ent remainders supplied the piinoipal 
motive which indnced him to write his treatise. This dis- 
tmgaishing oharaoteristio is not possessed by the estate ot the 
troetees, becaiise, if the precedent estate should determine in the 
wrong way, that is, by the death of the tenant for life, the 
estate of the trustees will not be dettroyed, but will eimal- 
taneonsly determine by its own natural expiration. Nothing is 
more evideut than that Feame's treatise was not written to 
illustrate the nature of estates of this desoription ; and if by 
inadrertenoe he has included any of them in his definition, the 
most reasonable course seeuiB to be, to amend the definition so 
u to exclude these extraneous specimens, and not to take 
idTimtt^ of the words of the definition in order to include 
vithin it something to which it was not meant to apply. 

The estate of the trustees is such that it either must actually 
take effect in possession or else must determine by natural ex- 
piration eo inatanli with the determination of the precedent 
estate. Bat no words could be more appropriate to describe a 
Tested estate. Svery Tested estate which is capable of a natural 
expiration, may by possibility fail to become an estate in posses- 
son, by reeflon of its determination during the continuance of, 
or eo imtanti with, the precedent estate. The peculiar feature 
of contingent remainders, and the only feature which makes it 
necessary to bestow upon them special consideration, is their 
liability to fail to become estates in possession by reason of 
Bomething else than their own natural expiration. 

It accordingly seems to be expedient that the following Propoaed 
proviso should be added to the definition above given (p. 98) ot Fenme'a 
of the first olaas of contingent remainders i—Frovukd alicniis, ^"^^^"^ 
thai the precedent estate be capable of determination in at lend one 
vay, tchich will neither vest the remainder nor cause it to detcrnwie 
h;/ its own natural expiration. 

When the idea of limiting an estate of this kind to trustees Cases in 
to preserve contingent remainders had become on estabHshed f,„i ostate 
device of conveyancers, a further development, or modification, ™^ **™' 
of the same idea was introduced. In lieu of an estate for life 
to the person who was intended to take the first beneficial estate, 
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a teim of years was limited to him determinable upon the drop- 
ping of his own life, followed by an estate to the trustees in the 
usual form to preserve contingent remainders. This was the 
form of the limitations of the settlement in the above-cited 
case of Dornier v. Parkhurst. In such cases the estate of the 
trustees, being pur autre vky was of freehold ; and since it was 
a vested estate, the actual seisin, during the continuance of the 
term of years, was in the trustees. The object of the limita« 
tion to the trustees was not, strictly speaking, to prevent the 
tenant of the precedent estate from destroying the contingent 
remainders, which he could not effectually have done, since he 
had only a term of years ; but its object was, having first 
deprived the tenant of the precedent estate of all power of 
destruction, to provide a sufficient estate of freehold to support 
the contingent remainders. In other words, the supporting 
estate having been taken away from the tenant for life, by 
turning him into a tenant for years, it became necessary to vest 
the supporting estate in somebody else ; which was effected by 
vesting it in the trustees. The only method by which the 
tenant of a precedent estate for years could have attempted to 
affect the contingent remainders, was by making a tortious 
feoffment ; but by this means he would have gained nothing, 
for the right of entry of the trustees would have preserved the 
contingent remainders until the trustees could revest their free- 
hold by making an actual entry upon the feoffee ; so that the 
tenant of the precedent estate would have incurred a forfeiture 
to no purpose. 

It was suggested in the 2nd edition of Davidson's Precedents 
in Conveyancing (vol. 3, p. 208, and see also vol. 2, p. 331, 
note d) that the word forfeiture in 8 & 9 Viot. c. 106, s. 8, is 
not well adapted to include the case of a forfeiture incurred by 
any act or default of the tenant for life which, instead of taking 
place by mere operation of law, is effected by an express proviso 
for cesser contained in the settlement ; as, for example, under 
an ordinary '' name and arms clause '' ; and that in such cases 
a limitation to trustees to preserve contingent remainders might 
prudently be inserted in the settlement, notwithstanding the 
provisions of the last-cited enactment. But no remainder, 
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properly bo oalledy can take effect upon the determination of a 
precedent estate by a forfeiture in this sense of the word. 
(Vide mpra, p. 62.) It would therefore seem that the forfeitures 
above referred to were such that the subsequent limitations need 
no trustees to preserve contingent remainders, either by reason 
of the statute, or else by reason of the intrinsic nature of the 
sabsequent limitations themselves. The subsequent estates, if 
valid, oould take effect only as executory interests, which did 
not require trustees to preserve them from destruction. In the 
3id edition of the same work (vol. 3, p. 322) it is said that the 
practice of omitting such limitations had then (1873) become 
well established; though it was mentioned that writers of 
authority recommended adherence to the old practice, with a 
view to the interference of the trustees for checking waste on 
the part of the tenant for life, if necessary, or to the conveni- 
ence of their being entrusted with the protectorship of the 
settlement in the event of the extinguishment of the life estate. 
(See Lewin on Trusts, ch. viii. s. 1, § 18 ; ch. xvL § 12.) 

The trustees above described are very much in the nature of 
a device of conveyancers, designed to intercept the operation of 
a rule of law, and not intended, under ordinary circumstanceSi 
to exercise any active function. They bear in this respect a 
veiy close resemblance to the dower trustees in the old-fashioned 
limitations of uses to bar dower. These were designed, by the 
interposition of an estate which, by the rule recognized in 
Dormer v. Parkhursty was a vested estate of freehold, but which 
generally conferred no positive privilege or active duty, to pre- 
vent the merger of an estate for life in the subsequently limited 
inheritcmce. It is probable that trustees to preserve contingent 
remainders such as those above described, are the only trustees 
referred to under the phrase "bare trustee" in the Fines and 
Beooveries Act, ss. 27, 81. But under certain circumstances Another kind 
trustees to preserve contingent remainders were needed in a preserve 
settlement, who differ in function and require to be distinguished J^^ai^^. 
from the bare trustees above described. When contingent 
remainders were limited to the sons, or other issue, of a living 
person, who did not himself take a prior life estate, it was 
necessary to limit a prior estate to trustees, during the life 
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of Buoh person, to prefierve contingent remainders, lest the 
remainders in favour of issue bom subsequently to the deter- 
mination of all the prior estates should be defeated. The 
difference in function between these trustees and the previously 
described bare trustees is obvious : their function was to guard 
against a destruction of the contingent remainders, by reason of 
the natural expiration of the precedent estate pending the con- 
tingency. The present writer has met with an example of the 
insertion of trustees of the lastly described kind, in a will, 
dated in 1880, by which very extensive and valuable estates 
were settled. It would therefore appear that some conveyancers 
are unwilling to rely, for this purpose, upon the provisions of 
40 & 41 Vict. 0. 33. 



Beflemblance 
to the estate 
of dower 
trustees. 



The object of the insertion of a limitation to the dower 
trustee, in the uses to bar dower, according to the common 
practice before the Dower Act, 3 & 4 Will. 4, c. 105, is to 
effect the formal interposition of a vested estate between a life 
estate and a remainder of inheritance ; though in this case the 
remainder was always a vested fee simple, not a contingent 
remainder. This limitation therefore bears, in its general 
design, a close resemblance to the limitation to trustees to pre- 
serve contingent remainders; and the form of limitation in 
common use was identical with the form used to create trustees 
to preserve contingent remainders. 



Whether such There are some grounds for doubting whether, subsequently 
wnow^valid. ^ *^® coming into operation of 8 & 9 Vict. c. 106, the limita- 
tions now under diBCussion have any longer had any meaning, 
and whether they are not therefore now void for absurdity, if 
they follow upon an estate of freehold. So far as the preserva- 
tion of contingent remainders is concerned, this question is of 
no practical importance. So far as dower trustees are concerned, 
it will remain a question of practical importance as long as any 
husbands are in existence, whose wives are still living, and who 
were married on or before 1st January, 1834, the date of the 
coming into operation of the Dower Act, 3 & 4 Will. 4, c. 105. 
To such husbands it is still necessary to make the conveyance 
of a legal estate in fee simple under the form of a conveyance 
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to nses to bar dower, ia order to prevent the wife's dower from 
attaching. At the present day (1884) each a person conld 
htirdly be l]eIow seventj years of age; and the class muBt, 
flerefore, be now a small one, and rapidly tending towarda 



The reasons for doabting the validity of the limitation are as 
follows : — Forfeiture can no longer be incurred, either by making 
a tortious feofimenf, since 8 & 9 Vict. o. 106, s. 4, by which the 
tortious operation of feoffments mode after Ist October, 1845, is 
prevented ; or by levying a fine, or suffering a common recovery, 
now that those assurances have been abolished by tho Fines and 
Eeooveries Act, s. 2; or hj joining the mise on fhe mere right, or 
otherwiBe oompromiBing the title of the remaindermaji in a real 
action, now that the only real actions in which those offences 
conld practically he committed have been abolished by 3 & 4 
WilL 4, 0. 27, fl. 36. Whether a forfeiture by operation of law, 
u distinguished from the operation of an express condition of 
forfeiture contained in the settlement, can now he incurred by a 
tenant for life in any way whatever, is now, to say the least, 
eioeedingly doubtful. With respect to surrender and merger, 
the aspect of the question is curious. Taking merger to refer 
to cases in which the nest vested remainder of inheritance is 
conveyed to the tenant for life, any such conveyance would, of 
oonree, be impossible upon the hypothesis that the estat« of the 
trostees is an actually existing estate ; because, if the estate 
exists, it is undoubtedly a vested estate ; and this, being inter- 
posed between the estate for life and the remainder, would 
make all such merger as that above supposed impossible, so that 
the hypothesis which would mate the estate of tho trustees a 
vested estate, also deprives the law of merger of all meaning in 
relation to the question, and therefore {so far) destroys the 
reasons for supposing that the estate is in fact a vested estate. 
Similarly, with regard to surrender, the interposition of the 
estate of the trustees, if it exists, would prevent a surrender to 
any remainderman whose interest is subsequent to the contin- 
gent remainders. And a surrender cannot be mode by a tenant 
for his own life to a tenant pur autre vie, so that no surrender 
to the trustees themselves is possible, (Shep, T. 305 ; 3 Treat. 
Conv. 225.) 
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These objections are discussed with some minuteness in an 
acute and learned note contained in the third edition of David- 
son's Precedents, vol. 3, p. 323, note (w), in which the opinion 
is expressed, that such limitations are still valid ; but it is sug- 
gested that there can, at all events, be no question as to their 
validity, when they follow upon a term of years determinable 
with the life of the tenant for life, instead of following upon 
an estate of freehold for his life. It does not appear to have 
been thought necessary to adopt this suggestion in practice. 
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CHAPTER Xin. 



THE KULE IN SHELLEY's CASE. 



The title at tlie head of this chapter commonly refers to the 
statement of the circumstances under which verbally distinct 
limitations contained in the same instrument, one limitation 
being to a given person, and the other being to his heirs, 
either general or special, will not give any distinct estate to the 
heir, but will give an estate of inheritance to the ancestor. 

The statement of the cases under which such limitations to 
the heirs take effect, not in the heirs themselves, but in the 
ancestor whose heirs they are, is commonly styled the Eule in 
8heIley*B Case, from the reported case of that name. (1 Eep. 
93 ; Serj. Moore's Eep. 136 ; 1 Anders. 69 ; Dy. 373 b, pi. 15 ; 
Jenk. cent. 6, c. 40.) It will be convenient, before discussing that 
case, to draw some general outline of the rule of law in question. 

In the limitations now imder consideration, there occurs always The woid 

• • • • 

an estate of freehold limited to a specified person, and a subse- these H^ta- 
quent limitation, whether immediate or remote, expressed to be *^??« * ^9^^^ 

\ of limitation 

made to the heirs, or to some class of the heirs, of the same not a word of 
person. The prior estate and the subsequent limitation must both ^ "^' 
arise under or by virtue of the same instrument. Gh*ammatically, 
the construction of the second limitation might be, to give a 
remainder by purchase to the specified heirs. And since the 
person whose heirs they are, or rather, are to be, is living at the 
date of the limitation, such a remainder, if taken by the heirs as 
purchasers, would be a contingent remainder of Feame's fourth 
class, being a limitation in retnainder to a person not yet ascer- 
tained or not yet in being. {Vide supra, p. 103.) But the law 
puts upon the limitation to the heirs a different construction, 
not giving to them any estate at all by purchase, but taking 
account of the mention of the heirs only for the purpose of 
giving a corresponding estate to the specified ancestor. There- 
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fore, it is oommonly said, that in limitations coming within the 
rule in Shelley's Case, the word heirs is not a word of purchase 
but a word of limitation. 

We have therefore the following essential features in these 
limitations: — (1) a prior estate of freehold; (2) a subsequent 
limitation, contained in the same instrument, expressed to be to 
the heirs, whether general or special, of the same person. In 
all such cases the general rule is, that no estate is taken by the 
heirs ; but an estate of inheritance, corresponding in quantum 
to the class of heirs specified, is taken by the specified ancestor. 
Thus, the mention of the heirs general will give him a fee simple, 
of the heirs of his body will give him an estate in tail general ; 
the mention of the heirs male of his body will give him an 
estate in tail male ; and the mention of the heirs female of his 
body will give him an estate in tail female. 

The ancestor Jf the Subsequent limitation to the heirs follows immediately. 

may take , ... . 

either one without the interposition of any mesne estate, upon the prior 
estates. freehold, the freehold is merged in the inheritance, and the 

specified person takes an estate of inheritance in possession. If 
any estate sufficient to prevent merger is interposed, or if, by 
reason of any other circumstance, merger is prevented from 
taking place, he takes two distinct estates, a freehold in posses- 
sion and an inheritance in remainder. 

The last preceding paragraph assumes that the prior limita- 
tion of the freehold is a limitation of a freehold in possession. 
If the prior freehold is itself a freehold in remainder, the merger 
of it in the inheritance will of course not give rise to an inherit- 
ance in possession, but to an inheritance in remainder, which 
occupies the place, in the order of limitation, which would have 
been occupied by the freehold if it had not been merged. 

^fWf/j Cats ^g Shelley^ 8 Case is one of the most important in the books, 

ducuBsed. and as its true bearing does not seem to be a matter of universal 

knowledge, some account of it may be not unacceptable to the 

reader. A consideration of the subjoined pedigree will mate- 

terially contribute to a right understanding of the case. It 
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is stated b j Lord Coke, that the oase was in ejectione Jirma ; and «*<%'* Cat. 
accordlDg to more modern usage it would he styled NichoUu 
Wolfe d. Mkhard Shelley v. Henry Shelley. 

EDWAUD BHELLTsr x. JOAN. 
Tenants in special tail general, witli remainder (o 
Edward Shelley in fee simple. The wife died 
in the hiuband a lifetime, thoa leaTing him sole 



ILLRT SHELLET. 

The defendant. 

Edward Shelley and his wife Joan were tenants jo special 
tail general, that is, to them and the heirs of their two bodies 
legotten, with remainder to Edward Shelley in fee simple, of 
the manor of Barbamvllle, in the county of Saesex, of which 
llie lands in question were parcel. The wife died in the hus- 
band's Lifetime, thus leaving him sole tenant in toil. Henry 
Shelley, the elder, afterwards died in his father's lifetime, 
leaying a daughter, Mary Shelley, living, and leaving his wife 
fneeiiite of a pOBthumous child, afterwards Henry Shelley, the 
joimger, the defendant in the case. Before the birth of the 
posthumous child, Edward Shelley, being sole tenant in tail, 
Suffered a common recovery of the said manor, pursuant to a 
ooyenant in that behalf, in which he had covenanted that the 
said recovery Bhoold be to the use of himself for the term of his 
life without impeachment of waste ; and after his decease, to 
the use of certain persons for twenty-four years ; and after the 
stud twenty-four years ended, then to the iwe of the heirs male 
of the body of himself laicfidly begotten, nnd of the heirs male of 
the body of such heirs male latrftil/y begotten ; with remainder 
over. 

This reeorery was actually suffered, and judgment therein 
was given, and a writ of habere facias seisinam awarded for the 
rurpose of executing the seisin according to the recovery, upon 



J 
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SJulieyU Cfue, the 9th October, the day on which Edward Shelley died ; and 
these proceedings took place some hours subsequently to his 
death, which occurred between the hours of five and six in the 
morning. On the 19th October the writ was executed ; and on 
the 4th December the posthumous child was bom. 

The first question which arises upon this statement of the 
facts is, obviously, the question, whether the recovery, having 
been executed as aforesaid after the death of the recoveree, was 
valid. It is convenient to state, at the outset, that this question 
was decided in the affirmative. 

The distinction between the capacity of a posthumous child 
to take by descenty and (according to the better opinion, which 
had not then been questioned) his incapacity to take by purchase 
has been above referred to. {Vide aupra^ -p. 111.) It would 
seem (as the present writer understands the case) that Bichard 
Shelley, the uncle, conceiving that the limitation to the use of 
the heirs male of Edward Shelley was a limitation to the heir 
male by purchase in tail male, and that his posthumous nephew 
was disqualified to take by purchase, by reason that he was en 
ventre aa mire at the time when the limitation became vested, 
assumed himself to be tenant in tail male of the manor. He 
accordingly entered, and made a lease of the lands in question, 
being parcel of the manor, to Nicholas "Wolfe, upon whom 
Henry Shelley, the nephew, afterwards entered. Thereupon 
Nicholas "Wolfe brought the present action of ejectment against 
Henry Shelley, the nephew ; and at the assizes for the county 
of Sussex a special verdict was returned, upon which the matter 
of law was afterwards argued in the Court of King's Bench. 

The case being very important, both from the nicety of the 
points of law involved in it and from the magnitude of the 
interests at stake, it attracted much attention and was argued at 
great length. Before the Court of King's Bench had arrived 
at any decision. Queen Elizabeth, with a view to prevent, if 
possible, the ruin of both parties through protracted litigation, 
directed the Lord Chancellor, Sir Thomas Bromley, to assemble 
all the judges in conference, that they might come to some 
resolution. Several meetings of the judges were accordingly 
held, and afterwards, in accordance with their almost unanimous 
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opinion, judgment was given in the Court of King's Bench in AVi^/^^y'a due. 
&Tour of the defendant, Henry Shelley, the posthumous child. 
The points principally debated are stated by Lord Coke to 
hare been four. Of these, the first question related to the 
validity of the recovery, which, as above-mentioned, was decided 
in the affirmative by the opinion of " the better and greater part 
of all the justices and barons." (1 Eep. 106 a.) The second 
question arose upon the fact that, at the time of the recovery 
Buffered, there was in existence a lease for years of the manor. 
The question here was, whether, under such circumstances, a 
leoovery is executed by the judgment of recovery, before execu- 
tion thereof by the writ of habere facias. This question was 
unanimously answered in the negative. (1 Bep. 106 b.) It is 
not material to the present purpose. The third and fourth 
questions, in the words of Lord Coke, were as follows : — 

3. If tenant in tail having issue two sons, and the elder dies The third 

in the lifetime of his father, his wife privenient emeint ^^ ' 
with a son, and then tenant in tail suffers a common 
recovery to the use of himself for term of his life, and 
after his death to the use of A. and C. for twenty-four 
years, and after to the use of the heirs males of his body 
lawfully begotten, and of the heirs males of the body of 
such heirs males lawfully begotten, and presently after 
judgment an habere facias seisinam is awarded, and before 
the execution, that is to say, between five and six in the 
morning of the same day in which the recovery was 
Buffered, tenant in tail dies, and after his death, and 
before the birth of the son of the elder son, the recovery 
is executed, by force whereof Eichard, the uncle, enters, 
and after the son of the elder son is bom, if his [the 
posthumous son's] entry upon the uncle be lawful or not. 

4. If the uncle in this case may take as a purchaser, for as The fourth 

much as the elder son had a daughter which was heir 
general and right heir of Edward Shelley, at the time of 
the execution of the recovery. 

It will be observed that the third question merely states the 
"Whole of the facts, and then asks which party was in the right. 
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Shelley'' $ Case, If this can be regarded as the " statement of a point " in the 
case, such statements would present very little difficulty. And 
it is manifest, that every case can contain only one such point 
as this. The reader will notice, without surprise, that this point 
is styled " the great doubt of the cfiuse." (1 Rep. 94b.) 
^int^a^ It will be convenient first to dispose of the fourth point, upon 

coflaed. which no opinion was expressed by the judges. This point 

refers to a distinction laid down by Lord Coke, with respect to 
the interpretation of the word " heir" ; firstly, as a word of limi- 
tation, and secondly, as a word of purchase. According to this 
rule, in limitations to special heirs, where they do not take by 
purchase, but only supply the measure of an estate tail to the 
ancestor, and therefore take, if at all, by descent, the special 
heir may inherit, although he is not the heir general. But in 
limitations to heirs as purchasers, no heir can take by purchase 
except the heir general ; and therefore the special heir cannot 
take as purchaser, unless he also unites in himself the character 
of heir general. In the words of Lord Coke : — " When a man 
giveth lands to a man and the heires females of his body, and 
dyeth [referring, apparently, to the death of the last-mentioned 
person], haviug issue a son and a daughter, the daughter shall 
inherit. . . . But in case of a purchase it is otJierwise : for if A.- 
have issue a sonne and a daughter, and a lease for life be made, 
the remainder to the heires females of the bodie of A. A. 
dieth, the heir female can take nothing, because she is not hdre ; 
for she must he both heire and heire female, which she is not, 
because the brother is heire." (Co. Litt. 24 b.) This distinction 
was a well recognised rule of law in Lord Coke's day ; but it 
has been shaken by some more recent decisions. (See Wills v. 
PalnieTy 2 W. Bl. 687, 6 Burr. 2615 ; Goodtitle v. BuHenshaw, 
Feame, Cont. Hem. App. I.) In Shelley* s Case^ the heir general 
of Edward Shelley, at the time of his death, wfius Mary Shelley, 
the daughter of Eichard Shelley's elder brother ; so that, by 
the above-stated rule of law, Eichard Shelley, though the heir 
male of Edward Shelley, was incapable of taking under a limi- 
tation to the heirs male as purchasers, since he did not also 
unite in himself the character of heir general. This contention 
-^ould have been fatal to Eichard Shelley's claim, who was 
constrained to claim by purchase ; since, if the estate tail was 
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erecuted in Edvard Bhellej, so tbat Riohard oould claim only SAtlUy't Oaie. 
bj descent, the Bubsequent birth of tbe posthumous son of his 
elder brotlier would h&Te defeated hie okim. 

It ia uimecesBaty further to consider this objection against 
the plnintifi's claim ; because, in the view taken by the judges 
oE the third point, there was no need to come to any deoiaion 
upon the foorth. The Lord Chancellor, and all the judges but 
one. Iield that under the rule of law named after the present 
caf«, the estate tail was executed in Edward Shelley, and con- 
sequently that Eicbard could take, if at all, only by descent; 
and that the posthumously bom nephew had the prior right. 

An attentive consideration of the arguments and judgment Two rderut 
seems to show, that the decision went upon, and clearly esta- bfte oaw. 
llished, these two distinct piopositionfi, in relation to the rule 
uow under consideration : — 

1. When the ancestor by any assurance takes an estate of 

freehold, and by the same assurance an estate is limited, 
either mediately or immediately, to bis heirs in fee or in 
tail, always in such cases the heirs are words of limitation, 
and not of purchase. (1 Eep. 104 a.) 

2. The farther addition of words of limitation to " the heirs," 

makes no difterenoe : provided that the further limitation 
is to beiiB of the same quality. 

The plaintifE's counsel began by admitting that the recovery, Tho trgn' 
aFter the death of the reooveree, oould be executed as against pUmtiff. 
the issue in tail ; but they took the distinction, that when so 
exQcuted, it operated only as from the time of the execution ; 
whenoe they inferred, that no use, and therefore no estate, oould 
have been executed in Edward Shelley ; and that bis burs male 
most neoeesaiily take, under the limitation to them, by pur- 
chase. This last point was afterwards decided against them ; 
upon the ground that the execution, when perfected, related 
back to the time when the recovery was suffered. (1 Bep. 
106 b.) They proceeded to argue that, eeen though the recovery 
had been executed in the life of Edward Shelley, Bichard must 
noTertheless have taken by purchase ; for that the rule now 

C.B.P, K 
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SheUeyU Ocue, tuider oonsideration did not apply to the above-stated limitation. 
^' For they said, that the manner of the limitation of the uses is 
to be observed in this ease, whioh is, first to Edward Shelley for 
the term of his life, and after his death to the use of others for 
the term of twenty-four years, and after the twenty-four years 
ended, then to the use of the heirs males of the body of the said 
Edward Shelley lawfully begotten, and of the heirs males of 
the body of the said heirs males lawfully begotten ; in which 
case they said, that if the heirs maka of the body of Edtoard 
Shelley should be words of limitation^ then the subsequent words^ 
viz., of the heirs males of the body of the said heirs males law- 
fully begotten, tcould be void : for words of limitation cannot 
be added and joined to words of limitation, but to words of 
purchase." (1 Eep. 95 a, b.) 

The arga- The defendant's counsel began by arguing that the recovery 

defendant. was altogether void, for that execution could not be sued against 
the issue in tail after the death of the recoveree. (1 Eep. 96 a.) 
It will be observed that the defendant, Henry Shelley the 
younger, being both heir general and heir male to Edward 
Shelley, had a double title ; and was equally entitled to succeed, 
whether the court held the recovery to be void, or whether 
they held that an estate in tail male was vested by the recovery 
in Edward Shelley. This first point, as to the validity of 
the recovery, was decided against them, as above mentioned. 
We may omit the argument on the second point, which has no 
connection with the rule in Shelley's Case, and proceed at 
once to the part of the argument upon the third point, which 
bears immediately upon that rule, and especially upon the 
above-cited argument of the plaintiff's counsel. " And as to 
what hath been objected, that, forasmuch as the limitation was 
to the heirs males of the body of Edward Shelley, and of the 
heirs males of the body of the heirs males lawfully begotten^ that 
the heirs males of the body of Edward Shelley should be pur- 
chasers, for otherwise the subsequent words would be void ; the 
defendant's counsel answered. That it is a rule in law^ when the 
ancestor by any gift or conveyance takes an estate offreeholdy and in 
the same gift or conveyance an estate is limited^ either mediately or 
immediately^ to his heirs in fee or in tailj that always in such cases 
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(the A«r8) are words of limitation of the estate, and not tiwds of shelki/'i Can, 

purchase. And, if it should be admitted, that in 

r^ard of the s^d suhsequent words, the right heirs males should 
hare hy purchase to them and the heirs males of their bodies, 
then a violenoe would be offered as well to the words as to the 
meaning of the party; for if the heur male of the body of 
Edward Shelley should take as purchaser, then all the other 
issue males of the body of Edward Shelley would bo excluded 
to take anything by the limitation .... for by that 
means the plural number will be reduced to the singular num- 
ber, that is to say, to one heir male of the body of Edwaid 
Shelley only." (1 Rep. X04 a, b.) 

It is to be regretted that the third point, " the great doubt in ^a judg. 
the case," is stated in such wide terms ; because the reader 
gathers few details from the summaiy information " That upon 
the third question the law was for the defendant, and therefore 
the defraidant's entry upon the uncle was lawful." (1 "Rep. 
106 a.) This defect is partly supplied by the statement of 
reasons giren la the King's Bench by the Lord Chief Justice, 
Sir CJhristopher Wray, at the request of the counsel on both 
udes. He gave the following reasons as being the chief 
grounds for holding, upon the third point, that the uncle oould 
have no claim except in the nature of a descent : — " First, 
because the original act, viz., the reoOTery, out of which all the 
uses and estates had their essence, was had in the life of Edward 
Shelley, to which the execution after had a retrospect. Secondly, 
because the use and possession might have vested in Edward 
Shelley, if execution had been sued in his life. Thirdly, the 
reooverors by their entry, nor the sherifF by doing of execution, 
could not make whom they pleased inherit. Fourthly, because Tho mle is 
the uncle claimed the use by force of the recovery, and of tho a^ inVe 
indenturea, by Kordt of limitation atii not of purchase. These i'^^en'ont. 
were, as the Chief Justioe said, the principal reasons of th^ 
judgment" (l Rep. 106 b.) 

The writer leaves to the judgment of his readers the question, 

whether the considerations above stated justify the conclusion 

above drawn touching the true bearing end import of Shelley's 

k2 
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Case. He has been thus partioular in stating the grounds of 
this oonolusion, in view of the following strange remark by 
Butler: — "It is generally called the rule in Shelley's case, 
reported 1 Co. 93, and by oontemporaiy reporters. In that 
case, it teas not a subject for the determination of the courty or even 
a subject of discussion ; but it is expressed in the arguments in 
clear terms, as an acknowledged rule of law, and has thence 
received its appellation." (Butt, note on Feame, Cent. Eem. 
28.) If Butler's reputation were less securely established, this 
remark might almost suggest a suspicion, that the practice of 
talking about Shelley^s Case without having read it, is not 
wholly confined to the present generation.* 



The Statement of the Muk. 

The following propositions will, under all ordinary cir- 
cumstances, suffice to determine the question of the rule's 
application to a partioular case. It is to be observed that a 
great part of the subtleties with which this subject is congested, 
arose out of ill-constructed limitations, which can be of no 
service to the conveyancer, unless as warnings what to avoid. 

(1.) The prior estate must be of fre^old. (Oo. litt. 319 b ; 
ibid. 376 b ; 1 Eep. 104 a ; Feame, Oont. Eem. 28 ; 1 
Prest. Est. 266 ; ibid. 309.) Such freehold is not neces- 
sarily for the life of the ancestor, but may be determine 



* It is possible that Butler may have been misled by a momentary confasion 
between Shelley^ t Case and TaUarunCt Case; and that what was in his mind was 
the fact, that Taltarum^s Case is often cited as the authority upon which dq>end8 
the validity of common reooTeries, as assurances by tenant in tail, though it 
contains no decision to any such purpose. 

When a man like Butler makes a slip, he is likely to find others to follow him. 
With the remark above cited from Butler, compare the foUowing passage from 
a later author : — '' Although termed the rule in Shelley's Case, the rule is of 
much greater antiquity than that case, where, it wiU be observed, no question 
arose upon it for thedecition of the Court ; but it is only stated in the arguments, but 
in such precise and clear terms, that it has derived its name from the case.*' 
(Tudor, Lead. Cas. on B. P. 3rd ed. 699.) Feame and Preston both treat 
ShcUey^s Case as being an express decision in favour of the rule. (Feame, 
Cent. Bem. 181, 182 ; 1 Prest. Est. 347.) 
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able in his lifetime ; as on estate to s woman durante 
viduitate. (Feame, Cont. Rem. 30, v. 1.) 

(2.) The sabsequent limitatioa may be either to the heirs 
general or spedal. (Feame, Cont. Rem. 28; 1 Prest. 
Est. 263—266.) 

(3.) Both estates must arise under the same instnunent. 
(Feame, Cont. Rem. 71, v. 13 ; I Prest. Est. 309.) 

(4). An estate taken by the ancestor by way of resulting use, 
is, for this puipoBO, an estate arising under the same 
instrument, (Feame, Cont. Bern. 41, v. 8 ; 1 Prest. 
Est. 309.) In such oases, the ancestor must himself be 
the settlor. 

(5.) An estate limited under a sabsequent exercise of a power 
contained in the instrument, is, for this purpose, an 
estate srieing under the same instrument. (Feame, 
Cont. Rem. 74, t. 14 ; Vembles t. Mania, 7 T. R. 342, 
at p. 348.) 

(6.) The interposition of one or more intermediate eetates 
does not prevent the application of the rule. (1 Prest. 
Eat. 266, 267.) But, as above mentioned, accordingly 
as such estates are, or are not, interposed, the inheritance 
executed in the ancestor is remote or immediate. ( Vide 
tupra, p. 124.) 

(7.) The sabsequent limitation may be contingent (Feame, 
Cent. Rem. 34, v. 2 ; 1 Prest. Est. 267 ; ibid. 318, 319.) 

(S.) In a devise, the word isaue has, for this purpose, the same 
effect as the word heirs ; unless it appears to have been 
intended as a designation of partioular individuals. 
(Smith on Executory Interests, p. 248, Chapter XIII. ; 
where the learning on this point, whiob opens an obvious 
door to doubt and confusion, is ably collected.) 
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(9.) The further addition to the word heirs of words of limi- 
tation to their heirs, does not prevent the application of 
the rule, if the latter heirs are of the same description as 
the former heirs. {Shelley^s Casey 1 Eep. 93 ; Feame, 
Cont. Bern. 181, v. 26 ; 1 Prest. Est. 347.) 

(10.) The rule applies to equitable as well as to legal limita- 
tions ; but the prior and the subsequent limitation must 
both be of the same quality in this respect. (Feame, 
Cont. Eem. 62, v. 9 ; ibid. 57, v. 10.) 

"Where the prior limitation is in form equitable, while 
the subsequent limitation is in form legal, the rule will 
apply, if all the limitations are made in fact equitable, by 
reason that the whole legal estate happens to be out- 
standing. {Be White and Hindle^s Contract^ 7 Ch. D. 201.) 

(11.) The rule applies to limitations of copyholds, as well as 
to limitations of freeholds. (Feame, Cont. Bern. 60, y. 1 1 .) 

(12.) The rule does not apply where the subsequent limita- 
tion is an executory limitation. (Feame, Cont. Bem. 
276 ; 1 Prest. Est. 323.) This includes cases in which 
the prior limitation is executory ; because in such cases 
the subsequent limitation is necessarily also executory. 
( Vide supray p. 97.) 

In Be White and Eindk's Contracty 7 Ch. D. 201, at 
p. 203, Sir Bichard Malins, V.-C, stated obitery that he 
" should be slow to admit *' this proposition, if the ques- 
tion should come before him. It is conceived that he 
is not very likely to be followed in this doubt. The 
coalescence of an estate which is executory with an 
estate which is executed, is a mixture impossible to be 
figured by a well-discipHned imagination. Moreover, 
the modem tendency of the courts does not seem to lean 
towards unnecessarily extending the scope of the rule. 

Origin of the ^e question as to the origin, or true grounds, of the rule in 
Shelley's Case, has given rise to much speculation, into which it 



THR SULE IN SHELLEY S 



is not desirable to enter at length. CooBidering that, at the 
time vhen the rale arose, tenure was the mainstay of oar poli- 
tical constitntion, and that the preservation of the fruits of 
tenure was notoriously a prinoipal aim of the law, and that 
settlements giTing an estate for life to the ancestor with a 
lemainder to his heir, if they had been permitted to take effect 
by way of remainder, would have enabled a family to enjoy all 
the adTontages of a descent, while evading the feudal burdens 
by which a descent was aooompanied : the opinion seems tx> be 
more than plausible, that the true origin of the rule is to be 
found in the policy of feudalism. (See 1 Prest. Est. 295—309.) 
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CHAPTEE XIV. 



EXECUTORY LIMITATIONS. 



Their origin. PoR a long time previously to the Statute of Uses, 27 Hen. 8, 
0. 10, while uses existed only in the shape of what are now 
known as trusts, the Court of Chancery had been accustomed to 
give efFeot to devises of the use of lands ; whereby for many 
practical purposes, lands may be regarded as having been then 
deviseable, although the common law (except by the special 
custom of certain localities) permitted no devise of the legal 
estate. When by the operation of the Statute of Uses, uses had 
been converted into legal estates, this general privilege of devise 
was lost ; and since the statute was expressly extended to uses 
in being at the time of its enactment, this deprivation had, in a 
certain sense, a retrospective operation. The power to practi- 
cally devise lands, by means of the creation of uses, would sub- 
sequently have been recovered through that construction of the 
statute which afterwards gave rise to the modem system of 
trusts. But the loss of a privilege to which people had long 
been accustomed was felt to be so great a hardship, that the 
government found itself in a manner compelled, without waiting 
for this indirect remedy, which was probably not at all fore- 
seen, to restore by express enactment, what it had, perhaps 
only by inadvertence, taken away. Within a few years after 
the passing of the Statute of Uses, the Statutes of Wills 
permitted the devise of all lands held in socage for a fee 
simple, and of two equal third parts of lands held by knight- 
service for a fee simple.* Thus, within a short space of time 
there were introduced into our legal system two separate 
methods, both unknown to the common law, by which legal 
estates in lands might be created and conveyed. 

* It was probably dae to a fear lest the language of 32 Hen. S, c. 1, might 
be held to extend to lands in tail, that it was expressly restricted to lands in fee 
simple by 34 & 35 Hen. 8, c. 6. (As to these statutes, see p. 175, iti/ra.) 



Executory limitations. 

The language of the Statutes of Wills is ezceedinglj wide, 
permitting devises to be mode by the owner " at his free will 
and pleasure ;" and there existed this reason for relaxing, in 
respeot to devises, the severity of the oommon law rules relating 
to ahoTanoe of the seisin, namely, that, in case the seisin was 
not completely disposed of by the devise, there was nothing in 
the theory of the law to compel the oonclusion, that during any 
unappropriated interval the seisin must be in abeyanoe. A 
devise, upon becoming operative, necessarily followed upon the 
death of the testator ; and therefore the seisin, during the un- 
appropriated interval, might be suffered to descend upon bis 
heir-at-law, who would have taken the whole estate in the 
ahseuce of the devise. This view was ultimately adopted, though 
not mthout opposition, and of course not immediately upon the 
passing of the statutes. Some time was required before such im- 
portant changes in the theory and practice of conveyancing could 
be gnt thought of, then thought out, then gen^^y accepted as 
plausible, and lastly adopted into the oommon practice. 

The remarks in the foregoing paragraph only suffice to 
explain the emancipation of executory devises from the oommon 
law rules relating to abeyance of the seisin ; and this accounts for 
only a part of the distinction between oommon law limitations 
and executory limitations. The ktter are untrammelled, not 
only by the rules relating to abeyance of the seisin, but also by 
the rule which makes it impossible at common law to limit a fee 
simple upon the determination, or in defeasance, of another fee 
simple. (Vide supra, p. 61.) The introduction of this second 
element is explained by the operation of the Statute of Uses. 
Before the statute, when uses existed only as trusts, the Court 
oE Chancery, in prescribing rules for the limitation of uses, did 
not confine them within either of the above-mentioned restrio- 
tiona, which were applied by the common law courts to the 
limitation of legal estates. The Court of Chancery did not 
insist upon the analogy of the law being followed, either (I) as 
regards the impossibility of limiting a future interest, to take 
effect after or in defeasance of a fee ; or (2) as regards the 
necessil^ for goarding against abeyanoe of the freehold. limi- 
tations of uses were allowed whioh, if they had been limitations 
of legal estates at the common law, would have violated either or 
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both of the above-mentioned rules. When the Statute of Uses 
converted uses generally into legal estates, the question arose, 
whether uses thus limited in contravention of the rules of the 
common law should be allowed to take effect as legal estates by 
virtue of the statute. The ultimate decision of the courts was, 
after some hesitation, in favour of their validity. 

By this means executory limitations were introduced into the 
law. It is possible that, if executory devises had stood alone, 
they would never have acquired their freedom from the common 
law rule forbidding the creation of a fee upon a fee ; and this 
quality of them seems to be satisfactorily explained only by 
analogy to executory limitations contained in a deed, and taking 
effect under the Statute of Uses. But some doubt is thrown 
upon this explanation, regarded in the light of a positive his- 
torical fact, by the circumstance that limitations of a fee upon a 
fee seem to have been permitted in executory devises, at least 
as soon as, or even earlier than, in executory limitations made 
by deed. In 1 Eq. Ga. Ab. 186, pi. 3, Lord Nottingham is said 
to have stated, that the case of Rinde and Lyon^ 3 Leon. 64, which 
was decided in the nineteenth year of Elizabeth, was the first 
case in which an executory devise over upon the defeasance of a 
fee was held to be good. It may be doubted whether any earlier 
example of a similar executory limitation contained in a deed 
can be found in the books. 

Whatever may be the historical connection, in these respects, 
between executory devises and executory limitations contained 
in a deed, it is certain that the most marked characteristic of 
both species is their freedom from both of the common law re- 
strictions above mentioned ; and that it has never been authori- 
tatively suggested that in either respect, so far as regards 
dealings with the freehold and inheritance of lands, there is any 
difference between executory devises and executory limitations 
contained in a deed. 

Bifitinotion But in rcspeot to dealings with chattel interests, there is an 
chatteifl real, important distinction between executory devises and other execu- 
tory limitations. There may be an executory devise of a chattel 
real, or term of years, whereby the legal estate in the term may 
be given to one for life, with a quasi-remainder over to another 
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person, whiob, vlieii it beoomea ezeoated in possession "by the 
determination of the precedent life estate, will carry mth it the 
legal estate for the residue of the term. {Matthew Mannings 
Cote, 8 Rep. 94 ; Lampe^i Case, 10 Eep. 46 ; Feame, Cent. 
Bern. 401, iv.) Suoli a limitation of the legal estate in a term 
is not possible in a deed ; beoause sacb limitationB in a deed can 
be effected only by the medium of the Statute of Uses, and no 
use of a chattel interest in esse, as distinguished from a chattel 
inteiest to be carved de novo out of a freehold, can be executed 
mto a legal estate by the statute. Sucb a use of a chattel 
inteiest in esse, if declared in a deed, not being executed by the 
statute, oan take effect only as a use apart from the statute ; 
tliat is to say, as a trust. Accordingly, settlements of chattel 
interests, when effected by deed, are necessarily effected by 
Bettling the trust of them. 

Executory devises, or rather beqnestB, are even possible, 
mthin certain limits, of peieonal chattels, so long as these are 
not things qua ipso tisu comumuntur. Bat saoh bequests lie ont* 
aide tbe scope of the present work. 

Henoe we arrive at the follomng general definition : — ^An G«neTsl 
exeoatory limitation is a limitation of a future estate in lands, 
01 of a future interest in chattels, or chattels real, which would 
be invf^d, if made in an assurance at the common law, but 
vhioh, so far as regards the freehold and inheritance of lands, is 
vahd either in a will or in a conveyance to uses, and, so far as 
regards chattels or chattels real, is valid in a will or testament. 

In the definition above given, it is essential that the limita* Koiemutider 
tion, though valid in a will or conveyance to uses, shall not be S^bMT.*"' 
sadi as would be valid in a conveyance at the common law. In 
construing all instruments under which executory interests may 
arise, whether testaments or conveyances to uses, it is the settled 
role, that no limitation which is capable of taking effect at the 
common law shall be construed to take effect as an executory 
limitation. (Vide supra, p. 96.) In other words, since a re- 
mainder is the only future estate whiob can take effect at the 
conunon law, no estate shall be construed as an executory interest 
which is capable of being construed as a remainder. 
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tions of a fee 
upon a fee. 



2^ Liinita- 
tions of a free- 
hold infuturo. 
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Two dasses.of executory limitations may therefore be dis- 
tiiiguished, corresponding to two respects in which they differ 
from remainders at the common law : — 

(1.) Devises and limitations of uses whereby a precedent fee, 
devised or limited by the same instrument, is followed 
by subsequent limitations. The subsequent limitations 
must be to arise upon the happening of a contingency.* 
They may either defeat the precedent fee upon the hap- 
pening of the contingency ; or, if the precedent fee is a 
determinable fee, and is so limited as to determine upon the 
happening of the same contingency, and this contingency 
is such that, if it happens at all, it must happen within 
the time prescribed by the rule against perpetuities, they 
may follow upon the regular determination of the f ee« 

(2.) Devises and limitations of u6es, not less in quantum than 
a freehold, which are limited to take effect either upon 
a contingency or after the expiration of a fixed period, 
and which are such that, if they had been legal limita- 
tions arising at the common law, they would have been 
void as tending to create a freehold infuturo. 

These two classes will be found to agree with a division 
proposed by Feame, Oont. Rem. 399, 400. Feame's language, 
which is confined to devises, is as follows : — 

The first sort [of executory devises] is, where the devisor 
departs with his whole fee simple, but upon some con- 
tingency qualifies that disposition, and limits an estate 
on that contingency. 
The second sort of executory devises is, where the devisor, 
without departing with the immediate fee, gives a future 
estate to arise either upon a contingency, or at a period 
certain, unpreceded by, or not having the requisite con- 
nection with, any immediate freehold to give it effect 
as a remainder. 



* Because it is impossible for a fee to be so limited as to be determinable at a 
fixed period. ( Vide infra, pp. 197, 198.) 
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Tini partly oorrespondB with the diTision of executory limita- Diniicai into 
tione, oooordmglj as they do or do not defeat an estate pre- ',jfJ!gi„f 
vioofily limited by the same inatniment ; -which ia eimnently li™it»tioiia. 
coQTenient for many pnrposee of practical disouBsion. Those - 
wliich defeat the estate are diBtingiiished by the epithet shifting : 
those which do not, are distinguished by the epithet springing. 
When these epithets aie used, the additionBl epithet, executory, 
may conTenieiltly be omitted. 

Shifting limitations are styled shifting uses, vhen they occur 
in asenraQoes made by way of use, and shifting devises when they 
twcorin wills. 

Springing limitataons are dmilarly divided into ^ringing uses 
and springing devises. 

The distinotion between contingent remaindeio and ezeoutoty 
limitationB has been so repeatedly pointed out and insisted upon, 
in the oourse of the foregoing pages, that the attentire reader 
will he in no danger of confusing shifting and springing limi- 
tations, whioh are to arise upon a contingency, with contingent 
remainders. The following examples will illustrate the dis- 
tinction between thq two dasses of executory limitations above 
not«d, — (1) those whioh defeat a previously limited estate, and 
(2) those whioh do not. 

1 . In strict settlements of real estate, made by a settlor in 
contomplation of his marriage, the limitations regularly 
begin with a limitation to the use of the settlor and his 
heirs until the solemnization of the intended marriage ; 
and afterwards to oertain other specified uses. These 
subsequent uses are executory limitations, for they are 
void as remaiuders at the common law, since they are 
limited after a determinable fee. (See p. 202, in/i-a, 
No. 10 of the list there given.) 

Here the precedent fee is a determinable fee, which, if 
it should determine at all, must determine within the 
time prescribed by the rule against perpetuities; and the 
subsequent executory limitations are not in defoasuioe of 
the fee, but await its regular determination. If the 
precedent fee had been a fee rample, any subsequent 
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limitatioQ mtiBt neoessarily (if valid) have been in de- 
feaBanoe of it. 

2. " One devises lands to his wife, till his son oame to the 
age of tweat^-one years, and then that his said sou 
should have the lands to him and his heirs ; and if he 
dies without issue before his said age, then to his [the 
testator's] daughtBr and her heirs. This is a good con- 
tingent or executory devise to the daughter." (1 Eq. 
Oa. Ah. 188, pi. 8.) With regard to the devise of the 
fee to the son, it is to be observed, that the ease ocourred 
before the Descent Act, 3 & 4 Will. 4, c. 106 ; and that 
the fee simple to the son (which, by the rule in Boraslon's 
Case, 3 Bep. 19, is a vested estate) therefore passed to 
hi m by descent and not hy purchase. But now, by 
sect. 3 of the laat-oited Act, the heir to whom a devise 
is made, is deemed to take as devisee, that is, as a pur- 
chaser, and not by descent. (Vide infra, p. 185.) Thn«- 
fore, at the time vhen the ease was decided, the execu- 
tory devise to the daughter oame under the class of 
springing limitations, because it was not subsequent to, 
or in defeasuice of, an estate limited by the same instra- 
ment. But as the law now stands, the fee to the son 
would pass by the will, and not by descent ; and there- 
fore the executory devise to the daughter would now 
come under the class of shifting limitations. 

The benefit of an exeoutoiy limitation, which purports to 
create a future interest of the quanttim of a fee, is descendible in 
a regular coarse of descent, if or so soon as the person is ascer- 
tained in whom it would vest if it should then become veBt«d. 
(Watt. Deso. 1-3.) And all exeoutoiy interests, not determin- 
able bj the death of the party, have been held to be deviseable, 
since the oase of Soe v. JoTiea, 1 H. BL 30 ; afBrmed in B. B. 
8ub ttom, Jones v. JRoe, 3 T. B. 88, They are expressly made 
deviseable by the Wills Act, 7 WiU. 4 & 1 Vict. o. 26, s. 3. 

At common law executory interests, as being, in the eye of 
the law, not estates, but only posabilities to have an estate at a 
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fatore time, were not assignable bjact inter tivos. (16 Yin. Abr. Not uaign- 
462=P(W«i6iAYy, B, pi. 5.) Ab above mentioned, they might be atwmmon'™ 
relesaed to the person entitled subject to them ; and they might **"■ 
be boond by estoppel of the party entitled to the benefit of 
them. Also, in equity they might be assigned, and oontraots 
rdating to them might be entered into, for valuable considera- 
tion. {Vide iupm, p. 58.) 

The Act to amend the Law of Beal Property, 8 & 9 Yict. o. Now made 
106, 8. 6, enacts, that after 1st October, 1845, a contingent, an ^^to. ^ 
eieciitory, and a future interest, and a possibility coupled with 
an interest, in any tenements or hereditaments of any tenure, 
whether the object of the gift or limitation of such interest or 
possibility Ite or be not ascertained, may be disposed of by deed. 

For some remarks upon a suggested interpretation of this 
enactment, sec p. 86, supra. The words above cited are equally 
spplicahle both to contingent remainders and to executory inte- 
rests. The words permitting assignment before the ascertdn- 
ment of the object of the limitation, do not, of course, refer to 
mch objects as are not yet in being, as in limitations to the 
children of an unmarried person ; but to such objects as heiis 
apparent, or heirs presumptive, or the survivor of several 



By the introduction of executory limitations, and the oonse- How tu 
qnent emancipation of the limitation of legal estates from the i^ShSI., 
mles of the common law, the obstacles opposed by the common °°* "? to^taia 
law to the creation of what are somewhat vaguely styled perpe- toU, are inde. 
tuitleB, were made nugatory in practice. Moreover, the machi- 
nery of common recoveries, laboriously built up by the courts 
to promote freedom of alienation in fraud of the statute De 
Ikmit, was found to have lost part of its efficacy. For, though 
it was never doubted that an executory limitation in defeasance 
of a fee tail might be barred by a common recovery, it was held 
by three judges of the Court of King's Bench, against the 
opinion of Doderidge, that an executory limitation in defeas- 
anoe of a fee simple could not be so barred without the con- 
ciureDoe of the person entitled to the benefit of the executory 
limitation. {Pelk v. Brown, Oro. Jac. 590.) If such person 
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had been vouched, and had entered into the waxranty, it was 
agreed that the executory limitation would be barred ; but this 
proceeding would merely have effected by matter of record what 
might equally well have teen effected by release between the 
parties. The same doctrine is also applicable to estates pur 
autre vie. The opinion was expressed by Preston, that an 
executory limitation annexed to an estate pur autre rii?, limited 
to a grantee and his heirs genercJ, cannot be barred by the 
first taker; and this has recently been affirmed by judicial 
decision. (1 Prest. Abst. 438 ; Be Barher^s Settled Estates^ 18 
Ch. D. 624.) Thus it will be seen that, by means of executory 
limitations, there emerged into practice a new method of inter- 
posing an obstacle to the alienation of property. 

How baned A claim arisinc: under such an executory interest was as much 

by fine. 

within the language of the Statutes of Fines as any other 
kind of claim ; and therefore it could equally be bound by 
non-claim on a fine levied with proclamations under those 
statutes. (1 Cruise, Fines & Rec. 313.) But for this purpose it 
was necessary that there should be a non-claim of five years' 
duration after the claim under the executory limitation had 
become enforceable, that is, had vested in possession ; and thus 
the practical effect of a fine, in this respect, was merely to shorten 
the ordinary period for the limitation of actions to five years. 
This restricted power of barring executory limitations, other than 
executory limitations subsequent to an estate tail, waa lost upon 
the abolition of fines by the Fines and Recoveries Act. It re- 
quires carefully to be distinguished from methods of barring 
executory limitations subsequent to an estate tail, or to a quasi- 
estate tail carved out of an estate pur autre vie. These took 
effect immediately, and without the expiration of any period of 
limitation. 

Certain The Conveyancing Act, 1882, s. 10, enacts that, where there 

SaSti^ is a person entitled to land for an estate in fee, or for a term of 
under certain years absolute or determinable on life, or for term of life, with 

circamstaDces *' ... ' . . , 

made void by an executory limitation over, contained in any instrument 
coming into operation after Slst December, 1882, on default or 
failure of all or any of his issue, whether within or at any 
specified period or time or not, that executory limitation shall be 
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or beoome void and incapable of taking effect, if and as soon as 
there is living any issue who has attained the age of twenty-one 
years, of the class on default or failure whereof the limitation 
was to take efiPect. 

It was probably the aim of this enactment to assimilate these BemarkBupon 
executory limitations, in respect to the period of time during cited ralot- 
which they are secured against destruction, to executory limita- °^®^** 
tions subsequent to an estate tail, contained in a settlement upon 
a tenant for life, with remainder to his sons successively in tail. 
Such executory limitations, as well as the estate tail itself, can 
be, and in practice usually are, barred as soon as any son of the 
tenant for life has attained the age of twenty-one years. 

It is not clear that the provisions of this enactment apply to 
executory limitations in defeasance of an equitable fee simple. 
It is still less clear that they apply to executory limitations of 
a trust of a term of years. The Conveyancing Act of 1881 
contains a definition of the word " land," which would im- 
doubtedly include an equitable fee simple ; but the Act of 1882 
contains no provision for incorporating the definitions of words 
contained in the Act of 1881 ; and by separately defining, in almost 
the same language as the Act of 1881, the words " property " 
and " purchaser," it seems even to show a design to exclude the 
definitions of the earlier Act. And in any case, the definition of 
" land " in the Act of 1881 contains nothing which could include 
a trust of a term of years. Executory limitations of such trusts 
are clearly not within the language of the above-cited enactment ; 
and it must not be assumed that they will be held to come within 
its intention, because the possible existence of executory devises 
of the legal estate in a term of years gives a sufScient meaning 
to all the language used. 

The obstacles opposed by the common law to the creation of 
perpetuities having thuB been rendered nugatory in practice, it 
became necessary, either to acquiesce in the creation of limita- 
tions by which property might be " tied up " for indefinite 
periods of time, or else to devise some new restrictions for pre- 
venting this result, which should be applicable to the newly 
introduced limitations. This was effected by the introduction 

C.B.P. L 
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of the rule which is now oommonly known as the '^ rule against 
perpetuities;" and as this is the principal, if not the only, 
restriction now placed by the law upon the creation of executory 
limitations, it will require a somewhat detailed statement. It 
will be observed that the Conveyancing Act, 1882, s. 10, 
though it affects the possible duration of certain executory 
limitations, does not interfere with their creation. 



The Rule against Perpetuities. 

General The rule against perpetuities fixes certain limits of time, 

the rule. within which every executory limitation, not being a limitation 
subsequent to an estate tail, must necessarily vest, if it vests at 
all, on pain of being otherwise void. The rule has never been 
considered to be binding upon limitations subsequent to estates 
tail, because such limitations have at all times since the inven- 
tion of executory limitations been liable to destruction, either 
by means of a common recovery or by the method provided by 
the Fines and Eecoveries Act. Such limitations are therefore 
not obnoxious to the mischief which the rule was designed to 
prevent. (See Nicolls v. Sheffield^ 2 Bro. C. 0. 215 ; Heasman v. 
Pearse, L. E. 7 Ch. 275.) 

The terms of the rule do not import that the limitation must 
necessarily vest within the specified time, but only that it must 
necessarily vest within that time, if it vesta at all. The vesting 
may depend upon a contingency which is such that, by possi- 
bility, it may never happen at all ; but it must be such that, if 
it does happen at all, its happening must necessarily fall within 
the specified limits. Though it may be such that it either 
may, or may not, happen within the limits of the specified time, 
it must be such that it cannot possibly happen outside those 
limits. 

Much elaborate effort has been expended upon attempts to 
define a " perpetuity," and to foimd the reason of the rule now 
under consideration upon the definition.- These labours seem to 
be superfluous. Without any definition of a perpetuity, the 
proposition is easily intelligible, that all future interests or 
daims in, to, or upon any specified property, whether real or 
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personal, wluch do not arise under, or take effect by virtue of, 
the rales of the common law, and are not subsequent to an estate 
tail, must (with a few exceptions requiring specific mention) 
vest absolutely within certain specified limits of time ; and the 
mischief which would result from the absence of any such re- 
striction, is too obvious to need any proof. 

The period of vesting (as it may be called) prescribed by the Stages in the 
mle against perpetuities, since it is in the nature of a remedy vdopmOTt. 
gradually devised by the discretion of the judges, to meet a new 
mischief arising out of the raising of legal estates by means of 
uses and devises, could not, from the circumstances of its origin, 
be clearly ascertained from the commencement. 

It will be sufficient to note the following points : — 

(1) It was settled by the Duke of NorfoWs Case, 3 Ch. Oa. 1, 

Pollexf . 223, that an executory limitation, which must 
necessarily vest (if at all) during the life or lives of a 
specified person or persons in esae^ is good. 

In that case Lord Nottingham, while expressing the opinion 
that an executory limitation in defeasance of a fee simple (which 
he used as an example of executory limitations generally) to 
take effect during a life or lives in being, was indisputably 
good, further observed that " the ultimum quod »it, or the utmost 
[executory] limitation of a fee upon a fee," was not then 
plainly determined ; but that it would soon be found out, if men 
should set their wits to contrive that which the law had so long 
laboured against. (3 Ch. Ca. at p. 36.) The next following 
paragraph records the fulfilment of this prediction. 

(2) It is clearly settled that a term of twenty-one years in 

gross, that is, limited simply as a space of time and not 
with reference to the infancy of any person interested, is 
allowed in addition to the life or lives in esse, {Lloyd v. 
Carew, 1 Show. P. C. 137 ; Cadell v. Palmer, 1 01. & F. 
372.) This is now regarded as an axiom. In Cok v. 
Setcelly 2 H. L. C. I8G, at p. 233, Lord Brougham, 

l2 
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while hinting some disapproval, and intimating that this 
rule had been established by oversight, admitted that it 
was settled law. 

(3) It would have been a very reasonable restriction, if some 

connection had been established between the person or 
persons in question and the property ; for example, if no 
life had been thought admissible for the purpose, except 
the life of a person having a prior life interest in the 
property, or the life of the parent of a person taMng a 
subsequent interest. But no such restriction seems ever 
to have been authoritatively suggested. In Thellusson 
V. Woodford, 11 Ves. 112, at pp. 145, 146, Lord Eldon 
plainly lays it down that the number of the lives, being 
lives simultaneously running, may be unlimited, and 
that the persons may have no connection with the pro- 
perty; provided only that the circumstances make it 
possible to ascertain as a fact the dropping of the life of 
the last survivor of them. 

(4) It was first settled in Long v. Blackall, 7 T. E. 100, that, 
for the purposes of the rule, a life in being may be the 
life of a person en ventre sa mire at the date of the 
limitation. 

(5) There was never any doubt that an executory limitation 
might, at the expiration of the period allowed by the 
rule, vest in a person en ventre sa mire; and thus a 
second period of gestation is allowed, at the end of the 
prescribed period, if circumstances should require it. 

(6) But the periods of gestation above referred to, since they 
arise only by reason of the doctrine that a person en 
ventre sa mire is, for the present purpose, a person in esse, 
must both of them be periods of actual gestation : that 
is to eay, if there is no person actually en ventre sa mire 
in the case, no extension of time is allowed upon the 
ground that there might possibly have been such a per- 
son. {Cadell V. Palmer, 1 CI. & F. 372.) 
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Ea^aeasiona have Bometimes been used, wMch might seem to 
imply, that a period equal to the term of gestation may, as a 
term in groee, be added to the permitted term of twentj-one 
years. SncJi dkta seem to be erroneona. 

Thus the effect of the rule may be summed up by Bpeoifying 
the longest period, oommeucing with the ooming into operation 
of the iistrument under which the interests arise, during which 
the vesting of limitations coming within the eoope of the rule, 
may be postponed, as follows : — 

A life, or any number of lives, in being — the life of st«temir^of 
a person ea ventre sa mire being considered for this rf^S^ 
purpose a life in being — and twenty-one years after ^"^''J' 
the dropping of the life, if only one, or after the drop- 
ping of the last surviving life, if there be more than 
one. And at the expiration of the aforesaid period, 
the executory interest may vest in a person en ventre sa 
mh-e. 

Not only must the title become vested within the prescribed 
period, but the shares iu which different persons are to take the 
property must also then be ascertained ; otherwise the gift will 
be void for remoteness. {Curtis v. Lukin, 5 Beav. 147 ; Blight 
V. IfarlmU, 19 Ch. D. 294.) 

It is mmecessary to cite particular oases, to show that eie- To wb«t 
cntory devises, springing and shifting uses, and trusts executed, ^rpplies. 
are bound by the rule against perpetuities. That proposition is 
now an undisputed axiom of law. The rule also applies to trusta 
esecutory. {Duke of Marlborough v. Earl Oodolphin, 1 Eden, 
404.) The rule also applies to nondescript equities, not amount- 
ing either to equitable estates or to express trusts, but being in the 
nature of claims upon specifio property, arising out of covenants 
and otKer contracts for the asauranoe, at some future time and 
upon specified terms, of a proprietary interest. {London and 
South Western Railway Co. v. Qomm, 20 Ch. D. 562.) In the 
last-citod case, the case of Birmiiighnm Canal Co. v. Cart'cright, 
11 Ch. D. 421, was expressly overrulefl ; together with several 
em'lier cases in which it had been doubted or denied that non- 
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desoript equities arising upon oontracts are within the scope of 
the rule. 

Collatend But it is neoessary that the equity should give a specific claim 

to some specific property. A general claim to damages, upon 
the breach of a personal covenant, stands out of all relation to 
the rule. {London and South Western Railway Co, v. Oonim^ 20 
Ch. D. 662, at p. 580. See the judgments delivered in the 
House of Lords in the case of Witham v. Vane^ Appendix, infra.) 

BemarVsnpon Perhaps the distinction referred to in the last preceding paxa- 
^^, ^' graph may serve as an explanation of Lord Brougham's remarks 
in Keppell v. Baikyy 2 My. & K. 517, at p. 527, to the effect 
that the covenant in that case did not tend to a perpetuity. The 
covenant bound the covenantors to procure all limestone used 
upon certain works from a specified quarry. There was no 
proviso for re-entry upon a breach of the covenant ; and it would 
be absurd to say that such a covenant, standing by itself, gives 
rise to a specific claim upon the quarry, which could in the 
future mature into a proprietary interest. But in so far as the 
remarks of Lord Brougham were grounded upon the fact, that 
i}ie covenantee could at any time release the covenant, they 
seem to be erroneous ; because the same argument would suffice 
to prove, that no executory limitation can be void for remote- 
ness, provided that it is capable of being released by the person, 
or persons, entitled to the benefit of it. This doctrine was the 
foundation of the erroneous decision (now overruled, as above 
mentioned) in Birmingham Canal Co. v. Carttmght^ 11 Ch. D. 
421 ; see p. 433. 

It is worthy of observation that, although the general principle 
kid dovm by Lord Brougham in Keppell v. Baikyy namely, 
that covenants which do not run with the land at law ought not 
to be enforced in equity against a purchaser taking with notice 
of them, has been completely discredited by Tiilk v. Moxhat/y 2 
Ph. 774, and the subsequent cases, yet the decision itself in 
Keppell V. Bailey was clearly right, in accordance with the dis- 
tinction laid down by the Court of Appeal in Kaytcood v. Bruns^ 
wick Permanent Benefit Building Society y 8 Q. B. D. 403; namely, 
that the principle of Tulk v. Moxhay does not apply to affirmative 
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ooTenantSy but only to prohibitive covenants. In Tulk v. Mox^ 
hay the covenant was partly affinnative and partly prohibitive ; 
but the decree dealt only with the prohibitive part : a remarkable 
ciroumstanoe, which seems to have slept unnoticed during the 
interval between the decision of that case and the case of 
Haywood v. Brunswick 8fc. Society above cited. But the whole 
principle of Tulk v. Moxhay rests upon dubious grounds of equity, 
and it seems, in the courts below, to have been carried to some 
absurd lengths. It has never been considered by the House of 
Lords ; and it is not improbably destined, like the doctrine of 
the consolidation of mortgages, to have its wings clipped when- 
ever it shall come before that august tribunal. 

The main exceptions out of the operation of the rule, seem to Exoeptiona 

t #.1-1 out 01 the 

be as follows : — rule. 

(1) Conditions in defeasance of a term of years. 

It has never been suggested that such conditions are 
within the scope of the rule, unless (which hardly seems 
to be the case) a loose remark thrown out ohiter by Mr. 
Justice Buller, in Roe v. GallierSy 2 T. E. 133, at p. 140, 
amounts to such a suggestion. Since such conditions 
have come almost daily before the courts during some 
centuries, there could hardly be a stronger proof that 
their validity is not open to question. 

As to conditions in defeasance of an estate of freehold, 
some remarks will be found at p. 152, infra. 

(2) Covenants for the renewal, whether perpetually, or for 
certain turns only, of leases. {London 8f South Western 
Railicay Co. v. Gomm, 20 Ch. D. 562, at p. 579.) 

There is perhaps some difficulty, upon principle, in 
explaining this exception ; but its existence is beyond all 
doubt, and has repeatedly been recognized by the House 
of Lords. {Earl of Boss v. TTorsopj 1 Bro. P. C. 281 ; 
Pe^idred v. Griffith^ ibid. 314 ; Siceet v. Anderson^ 2 Bro, 
P. C. 256.) When the covenant is for a perpetual renewal, 
it is probably regarded by the law as being only an 
indirect mode of alienating the whole beneficial interest 
in the fee, under cover of a succession of terms of years. 
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(3) Negative covenants whioh are contained in oonveyanoes 
of the fee, and, upon the principle of Tulk v. Moxhay^ 
2 Ph. 774, " run with the land " in equity though not at 
law. {London Sf South Western Railtvay v. Oommy 20 
Ch. D. 562, at p. 583.) 

Whetiier the The question, whether a common law condition in defeasance 
oommon law of an estate of freehold, is within the rule against perpetuities, 
drf^M^ of ^^ *^® sense that it is void if it may defeat the estate at a time 
a frwhold. more remote than is allowed by the rule, may perhaps, in view 
of the present disposition of the courts, which leans strongly in 
favour of the rule, be a question requiring to be treated with 
some degree of caution. The affirmative reply is open to the 
obvioiis objection, that the rules relating to common law con- 
ditions had been settled for some centuries before the rule 
against perpetuities bad been thought of, and that there is no 
trace to be found, in the old common law authorities, of any 
disposition to apply what may be called a "time test" to 
common law conditions. 

In the old common law authorities, down to and including 
Lord Coke, there are innumerable references to conditions in 
defeasance of a freehold, expressed simpliciter without any hint 
of a restriction within any period whatever; and such references 
invariably assume that the validity of such conditions had never 
yet been called in question upon this ground. At a subsequent 
time it became necessary to devise a novel restriction to be 
applied to novel forms of limiting, or otherwise conferring, an 
estate or interest unknown to the common law. Upon what 
principle can it be said, that the emergence of novel matter into 
the law had simultaneously introduced into the common law a 
new rule of construction, newly made applicable to matters with 
which the common law was familiar, but previously unknown to 
the common law ? The prescription upon which the common 
law depends, is of much greater antiquity than the reign of 
Henry YIII. 

No court, except the High Court of Parliament, has any 
JTirisdiction or authority to alter the common law. (Co. litt. 
115 b.) When any part of the common law is found to require 
amendment, the legislature alone is competent to apply the 
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remedy. {Cunliffe v. Brancker, 3 Ch. D. 393, at p. 410.) In 
imposmg the rule against perpetuities upon the novel limitations 
and interests to whioh, by universal acknowledgment, it is ap- 
plioable, the inferior courts did not alter the common law, but 
merely laid down certain terms upon which they would interpret 
certain statutes in relation to the creation of legal estates, and 
upon which they would give legal effect to equitable interests of 
a certain type. Much more than this is needed, in order to bring 
matters previously settled by the common law within the scope 
of the new rule. 

Upon these grounds it is conceived, that there cannot exist 
any jurisdiction in the courts of law to hold that the rule 
against perpetuities is, in the sense above mentioned, applicable 
to common law conditions. But this conclusion refers only to 
conditions as they exist strictly at the common law, whereby, 
upon a breach of the condition, a right of entry accrues solely 
to the grantor of the estate to which the condition is annexed, 
or Us heirs, and cannot be reserved to a stranger. (litt. sect. 
347, and Lord Coke's comment.) The possibility of reverter 
upon suoh a condition can neither, at common law, be assigned 
inter vivos nor devised. (Prest. Shop. T. 120.) And it might Suggestion 
plausibly be maintained, that 8 & 9 Vict. c. 106, s. 6, and the mentslSd^' 
Wills Act, s. 3, by which such possibilities are made assignable ^®^®*- 
and deviseable, tacitly and by implication impose upon assign- 
ments and devises of them, though not upon the conditions 
themselves, the liability to the rule against perpetuities. 

There exists no judicial decision, so far as the present writer 
is aware, that a strictly common law condition is subject to the 
rule against perpetuities. In Flower v. Hartopp^ 6 Beav. 476, it 
was assumed that such a condition was valid in perpetuity in a 
crown grant ; though it was held that the condition had subse- 
quently been destroyed by the act of the crown. 

In Be Mackajfy L. B. 20 Eq. 186, the condition which 
was in dispute seems to have been a common law condition ; 
and Sir George Jessel, M. B., by the way in which he re- 
marked that, since it was confined to a life in being, it could 
not be open to any objection upon the ground of remote- 
ness, may be thought to have given an intimation of his 
opinion. But the mere surmise that he may have intended 
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to deliver an obiter dictuMy is a slender foundation upon which 
to build an important conclusion of law. The expressions of 
the same learned judge in London and South- Western Railway 
v.. Qomniy 20 Ch. D. 662, at p. 582, afford no indication of 
his opinion. He evidently thought that " a limitation to A. in 
fee, with a proviso that whenever a notice in writing is sent and 
100/. paid by B. or his heirs to A. or his heirs, the estate shall 
vest in B. and his heirs," would be within the rule against per- 
petuities. But, in the words immediately preceding those cited, 
he styled the limitation, or form of words, to which he meant 
to refer, a " conditional limitation"; and in all the many mean- 
ings of that much-abused phrase, it has at least been always 
carefully distinguished from a common law condition. In one 
of its meanings, the phrase '^ conditional limitation " is used to 
denote an executory limitation, which is to take effect in defeas- 
ance of a prior estate of freehold, upon the happening of a 
contingency which is in the nature of the performance of a con- 
dition. This meaning fits exceedingly well into the words above 
cited ; and no doubt exists that such conditional limitations are 
subject to the rule against perpetuities. But this proves nothing 
about common law conditions. 

In Dunn v. Floods 25 Ch. D. 6*29, the opinion expressed by 
Mr. Justice North was obiter dictum. Not only is it not material 
to the decision, but it makes against the decision, so far as it goes. 

It may, however, b^ surmised with some confidence, that at 
the present day the courts would not acquiesce in the conclusion 
above drawn without great reluctance. Therefore no conveyancer 
could be advised, in the absence of express judicial decision, to 
rely in practice upon the conclusion, that common law conditions 
are not within the rule against perpetuities. But (granting that 
no reference to a " time test " can be found in the old common 
law authorities) every argument that can be derived from history 
and general principle seems to be in its favour. 



BemoteaesB 
does not 
depend apon 
the event. 



The question as to the validity of a paarticular limitation is to 
be decided at the time when the instrument under which it arises 
comes into operation ; and the answer to the question is quite 
independent of what happens to be the course of subsequent 
events. If it is possible, in the nature of things, that the limita- 
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tion may not vest until after the expiration of the period 
specified by the rule, it is void for remoteness ; and the subse- 
quent happening of any event whereby, if held to be valid, it 
would in fact have vested within the specified period, will not 
make it valid. 

It has been held, that the fact that a specified person, a TJnlefls at the 
married woman, was, at the date of the coming into operation of ment, there is 
flie instrument creating a power, past the age of child-bearing, pj^u^^on 
will suffice to take out of the rule a case which, upon the " ^ ^^^ 

eyent. 

hypothesis that she might subsequently have had children, would 
have been within its scope. (Cooper v. Laroche, 17 Ch. D. 368.) 

If the limitation is in favour of the whole of a class, as to some Limitations to 
of whom it would be good, but as to others it is void for remote- objects, 
ness, the limitation fails as to the whole. {Pearks v. Moselet/y 5 
App. Cas. 714.) But this rule seems to be founded, so far as 
regards wills, upon the intention of the testator to benefit the 
whole class and not a part only, and, so far as regards deeds, 
upon the fact that, by the terms of the instrument, the Hmitation 
is in favour of the whole class and not of a part only. It is 
therefore possible, by the use of apt expressions, to construct a 
limitation in favour of such members only of a class as, with 
leference to the rule against perpetuities, shall be capable of 
taking under it. 

When a limitation is void for remoteness, any subsequent FaUureof 
hmitation to take e£Fect after it is not accelerated, but is also does not 
void. (1 Jarm. Wills, 4th ed. 283, 284, and cases there cited.) ^^"^^^ 

A subsequent limitation must, of course, be distinguished from interests, 
an alternative limitation. In the case of alternative limitations, 
one of which, standing alone, would be good, while the other, 
standing alone, would be void for remoteness, the limitation 
will fail or take effect according to the course of events. 
{Ibid. 285.) 

Where a testator by his will first makes an absolute gift of But a void 
chattels, and by a subsequent clause cuts this gift down to a life Spon an*'^ 
interest followed by a limitation over which is void for remote- ?^J^^^ ^** 
ness, the absolute gift takes effect, unaffected by the attempted inoperatiTe. 
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Testriotion. (JBmy v. Hardicicky 2 Beav. 352 ; Taylor v. Frch 
hiaher, 5 De G. & Sm. 191 ; Goodier v. Johnson, 18 Ch. D. 441.) 
There seems to be nothing to make this principle less applicable 
to real estate than to chattels, or to deeds than to wills. But 
while limitations in the form above supposed are common in 
wills, they rarely occur in deeds. 

Similarlj, as If the right to a fund, or share in a fund, vests within the 

direction as to time limited by the rule, but the will contains a direction, that 

of rresud *^® hmA, shall not be paid over until a time which, if it were 

fund ti^Q tiu^e of vesting, would make the gift void for remoteness, 

this direction is itself inoperative {Greet v. Greet, 5 Beav. 123), 

and the fund becomes payable as soon as the person in whom 

it vests is qualified to give a discharge for it. {Josselt/n v. 

Jo88elt/n, 9 Sim. 63 ; Saunders v. Vautier, 4 Beav. 115 ; 8, C. 

1 Cr. & Ph. 240 ; and see Curtis v. Lukiny 5 Beav. 147, at pp. 

155, 156.) 

Specialpowers When an executory limitation arises under the exercise of a 

are witnin the . •■ • • . . i. i.i_ j • «» i • i i i • ji 

rule. special power of appomtment, the time from which the penod 

prescribed by the rule begins to run, is the date of the coming 
into operation of the original instrument creating the power, 
not that of the instrument by which the power is exercised. 
Therefore nothing can be done in exercise of the power, which 
might not have been done in the original instrument. (Chance 
on Powers, sects. 1230, 1387 ; Re Broicn and S%bly*s Contract, 3 
Ch. D. 156.) This rule does not apply to general powers, be- 
cause in their nature they are incapable of operating as a restraint 
upon alienation. And a special power is not void in its incep- 
tion, merely by reason that its expressions are sufficiently wide 
to extend to a possible exercise of it which, if made, would be 
void for remoteness ; but, in general, the validity of the exer- 
cise of the power will depend upon the question, whether the 
exercise does in fact exceed the limits prescribed by the rule 
against perpetuities ; not upon the question, whether it might, 
under the terms of the power, have exceeded those limits ; and 
if the attempt to exercise the power is primd facte in part good 
and in part bad, the appointment will be upheld, so far as it 
keeps within the limits of the rule. {Slark v. Dakt/m, L. R. 
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10 Ch. 35. See also, Re league's Settlement, L. E. 10 Eq. 564 ; 
Re Citnynghame's Settlement^ L. B. 11 Eq. 324.) 

Doubts have sometimes been expressed, whether the oommon Powen of 
powers of sale and exchange nsoally found in strict settlements ezdiange. 
might not be void, if appearing to be exerciseable indefinitely ; 
and Feame, and other eminent conveyancers, sometimes ex- 
pressly restricted the exercise of such powers within the period 
of lives in being and twenty-one years afterwards. (2 Prest. 
Abst. 159.) Since the avowed object of the rule is to prevent 
whatever unduly restrains alienation, the objection perhaps 
sounds oddly,- that a power to effect alienation might be made 
void by the rule. It has been decided that unlimited collateral 
powers of sale, which, so far as they are exerciseable at a time 
later than the terms of the rule would permit, are subsequent to 
an estate tail, and are therefore liable to be defeated by a bar of 
the entail, are valid. ( Waring v. Coventry y 1 My. & K. 249 ; 
Wallis V. Freestone, 10 Sim. 225.) The subject is now deprived 
of much of its importance, by the provisions of the Settled Land 
Act, 1882, by which the powers commonly given to trustees of 
strict settlements, have in a great measure been superseded in 
practice. It is certain that the common powers of sale and ex- 
change have not, in general practice, been expressly restricted, 
as to their exercise, within the limits of time imposed by the 
rule. This amounts to indisputable proof, that such express 
restriction is not, at all events, necessary to give validity to an 
exercise of the power which in fact takes place within those 
limits. 

It is sometimeB said, that gifts to charitable uses are excep- charitable 
tions from the rule against perpetuities. {Teap Cheah Neo v. '**"' 
Ong Cheng Neo, L. E. 6 P. C. 881, see p. 394. See also Thom- 
son V. Shakespear, 1 De G. F. & J. 399, at p. 407.) But in this 
language there are plain traces of confusion between '^ a per- 
petuity," as used somewhat vaguely to denote some kind of 
perpetual ownership not sanctioned by the law, and " the time 
within which executory limitations must vest in interest." 
There is no reason to suppose that a gift made to charitable uses 
by way of executory limitation, if it be such as might by possi- 
bility not vest in interest within the specified time, is not void, 
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like any other executory limitation. The above-cited proposition 
seems only to mean, that gifts to charitable uses are validi 
notwithstanding that the charitable use may exhaust the whole 
fee simple or absolute interest in the thing given. 

Somewhat in a similar spirit it seems to have been said, or 
intended to be said, that a claim of user which would be bad 
simpiiciter, may be made good by the fact that the hereditament, 
out of which the use arises, is lawfully vested in a corporation 
by way of mortmain. {Goodman v. Mayor of Saltmhy 7 App. 
Cas. 633, at p. 669.) 

Such points as these have nothing to do with the '' rule against 
perpetuities," in the sense in which it is relevant to the present 
discussion. They are only noticed for the purpose of anticipa- 
ting and preventing confusion. 

Origin of the The rule against perpetuities was fixed by reference to what 
existing might by possibility happen as the result of legal limitations, 

shape. ^^ common law, there could be no remainder of inheritance 

except a remainder in fee simple; and such a remainder could 
subsist in expectancy only upon an estate for life or pur 
autre vie. After the statute De Donis^ a remainder of in- 
heritance became possible in the shape of a fee tail. The 
rules of the common law, which forbade any remainder to 
be given to the imbom issue of an unborn tenant for life, and 
which forbade the. limitation of an estate of inheritance to the 
heirs of an unborn person, were designed to introduce into legal 
limitations some restriction analogous to that applied by the 
rule against perpetuities to executory limitations. ( Vide supra ^ 
pp. 90 — 92.) Under the legal rule, the strictest allowable 
settlement was effected by giving an estate for life to a person 
in esscy followed by remainders in tail to his unborn issue as 
purchasers. Under such a limitation it might possibly happen 
that the tenant for life would die, leaving an infant son. The 
tenant for life and the vested remainderman or reversioner in 
fee simple could not (after the invention of trustees to preserve 
contingent remainders) make a good title during the existence 
of the remainder in fee tail to the imbom issue of the tenant for 
life ; and after the birth of such issue, he, as tenant in tail, could 
not make, or concur in making, any alienation during his infancy. 
Thus, the fee simple of the property might be so settled as, by 
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possibility, to be incapable of alienation during a life in being 
and the infancy (which might amount to twenty-one years) of 
his issue. This accounts by analogy for the ,'^ life in being and 
twenty-one years afterwards " of the rule against perpetuities. 
With regard to the further allowance, by the latter rule, of a 
period of gestation, both at the beginning and at the end of the 
time, this seems to be due to the strong disposition of equity to 
regard a child en venire sa mire as being in esse for all purposes. 
But this was an extension beyond the utmost limits of the time 
during which, under the strict rules of law, the property could 
by any possibility haye been tied up against alienation ; for it is 
the better opinion that, before the statute 10 & 11 Will. 3, c. 16, 
if the tenant for life had died leaving a child en ventre sa mire, 
a remainder in fee tail limited in favour of such child would 
have been destroyed. {Vide supra y p. 111.) 

Thus it will be seen that the doctrine of executory limitations, 
though restrained by the rule against perpetuities, reduces to a 
certainty what by the rules of law can happen only by chance. 
It permits a restraint on alienation to be imposed always, and aa 
a matter of sure calculation, during the longest period that is 
possible, under the legal rules, by the happiest concurrence of 
all contributory accidents. 

Whether the rule against perpetuities applies (apart from The rale does 
express statutory enactment) to legal limitations made by way JJ^ v^Smg of 
of remainder, is one of those questions which ought never to ^®^. , 

' ^ ^ ^ ^ ° remainders. 

have arisen. It implies an anachronism which may be said 
to trench upon absurdity. The argument from history and 
principle against the affirmative doctrine may not intrinsically 
be stronger than the argument against the application of 
the rule to common law conditions. But if not intrinsically 
stronger, it is even more obvious. Legal limitations had 
flourished for four or five hundred years, and the rules appli- 
cable to them had, during that time, been discussed with the 
greatest assiduity, before the rule against perpetuities had ever 
been heard of. Moreover, all the authorities concur in the tra- 
dition, that the rule against perpetuities was framed upon the 
analogy of the ascertained effect of the rules applicable to legal 
limitations by way of remainder. And, though the rule against 
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perpetuities was framed with reference to the possibk effect of 
legal limitations, yet the rule itself, regarded as a proposition, is 
repugnant to the spirit of the rules appUoable to legal limita- 
tions. And since estates have always been much more common 
than estates upon condition, the absolute failure of the old 
common law authorities, down to and including Lord Coke, to 
give any hint of any such doctrine, applies with increased sig- 
nificance to the present case. It is incredible, that if any such 
doctrine had existed, no hint of its existence would have emerged 
into the records of the law. And in this instance, the claims of 
reason are aided by some strong expressions of opinion. 

One of the greatest real property lawyers since Lord Coke 
has thus expressed his sentiments :— 

Opinion of " As to the qucstiou of remoteness, at this time of day, I was 

Sugden. vory much surprised to hear it pressed upon the court, because 

it is now perfectly settled, that where a limitation is to take 
effect as a remainder, remoteness is out of the question ; for the 
given limitation is either a vested remainder, and then it matters 
not whether it ever vest in possession, because the previous 
estate may subsist for centuries or for all time ; or it is a con- 
tingent remainder, and then, by the rule of law, unless the 
event upon which the contingency depends happen so that the 
remainder may vest eo instanti [that] the preceding limitation 
determines, it can never take effect at all. There was a great 
difficulty in the old law, because the rule as to perpetuity, which 
is a comparatively modem rule (I mean of recent introduction, 
, when speaking of the laws of this country), was not known ; so 
that, while contingent remainders were the only species of execu- 
tory estate then known, and uses and Bpringing and diifting 
limitations were not invented, the law [in the current language 
of the lawyers] did speak of remoteness and mere possibilities 
as an objection to a remainder, and endeavoured to avoid remote 
possibilities ; but since the establishment of the rule as to per- 
petuities, this [kind of language in reference to legal limita- 
tions] has long ceased, and no question now ever arises with 
reference to remoteness ; for if a limitation is to take effect as a 
springing, shifting, or secondary use, not depending on an estate 
tail, and if it is so limited that it may go beyond a life or lives 
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in being, and twenty-one years, and a few months equal to 
gestation, then it is absolutely void ; but if, on the other hand, 
it is a remainder, it must take effect, if at all, upon the deter- 
mination of the preceding estate. In the latter case, the event 
[upon the happening of which the contingent remainder is to 
vest] may or may not happen before or at the instant [that] the 
preceding estate is determined, and the limitation will fail, or 
not, according to that event. It may thus be prevented from 
faking effect, but it can never lead to remoteness. That objec- 
tion, therefore, cannot be sustained against the validity of a 
contingent remainder." (Sir Edward Sugden, in Cok v. Setcelly 
4 Dr. & W. 1, at p. 28.) The judgment of Sir Edward Sugden 
in that case was afterwards affirmed in the House of Lords, 
when Lord Brougham very forcibly expressed the same view. 
(2H. L. C. atpp. 230, 231.) 

In truth, any objection against the validity of a contingent 
remainder groimded upon the rule against perpetuities, is not 
so much an objection against the time of the vesting of the 
remainder, as an objection against the duration of the precedent 
estate. 

It is in accordance with the view above advocated, that the Contingent 
statute 40 & 41 Vict. c. 33, which exempts subsequently-created protected by 
contingent remainders in general from their liability, at common ^pi^^h 
law, to be destroyed by the determination of the precedent estate *^© "»!«• 
pending the contingency, extends this exemption only to such 
contingent remainders as comply with the rule against perpe- 
tuities. {Vide suprUy p. 112.) 

In Cattlin v. Brotcriy 11 Ha. 372, at p. 374, Sir William Page- A soHtary 
Wood, V.-C, is reported to have said: — "I apprehend, how- contrary, 
ever, that a contingent remainder cannot be limited as depending 
on the termination of a particular estate, whose determination 
will not necessarily take place within the period allowed by 
law " ; by which he appears to have meant, the period prescribed 
by law for the vesting of executory limitations. This observa- 
tion seems strongly to support what was said above, that 

C.R.P. M 
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objeotions of this kind are really objections against the duration 
of the precedent estate, not against the vesting of the remainder. 
The opinion seems to be a solitary obiter dictum and hardly 
sufficient to counterbalance the weight of previous authority; 
especially as it is manifestly repugnant to principle. The year 
1853, as Sir George Jessel, M. E., observed (on another point) 
in Re Macleay^ L. E. 20 Eq. 186, at p. 191, was rather a 
modem time at which to alter the law of real property. 



Hestrictioiis upon Tnists, or Directiomy for Accumulation of 

Income, 

{The Thellussm Act, 39 Sf 40 Geo. 3, c. 98.) 

How far No distinction was drawn by the rule against perpetuities, 

is aUowed, between the right to suspend the vesting of an estate or interest, 
S^Ac^*^^^ and the right to dispose of the intermediate income before its 
vesting ; and therefore, independently of statute, the law per- 
mitted a settlor to direct accumulation to be made during the 
whole of the period for which he was permitted to suspend the 
Will of Mr. vesting of an executory interest. TaMng advantage of this rule, 
^ '^^^ ;Mi. TheUusson fixed on the Uves of all his sons and grandsons 
bom in his lifetime or living at his death, induding any then 
en ventre sa mirCy — for such seems to be the construction of his 
will,— as the period during which his property (amounting, it is 
said, to 5,000/. per annum in land, with personal estate to the 
value of 600,000/.) should accumulate for the benefit of those 
branches of the respective families of his sons, who, at the end 
of that period, should answer to the description of the heirs male 
of the respective bodies of those sons ; thus dividing the property 
into three parts, and giving one third part to the family of each 
son. It was calculated at the time that the accumulation would 
probably endure for about seventy or eighty years ; and this period 
might possibly have been further prolonged by the infancy of 
the persons in whom, under the limitations, the property would 
ultimately vest. According to the common mode of calculating 
the rate of increase, property would be multiplied more than a 
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hundredfold in the course of a century of unintermitted accumu- 
lation. This rate would give, in the present instance, a sum 
approaching to one hundred millions as the amount finally 
to be divided. It will indeed be observed that Mr. Thellusson's 
directions kept well within what is the acknowledged limit in- 
dependently of statute ; for he might, without infringing upon 
the rule against perpetuities, have substituted, for the contingent 
addition arising from possible infancy, a further fixed period of 
twenty-one years. 

Mr. Thellasson succeeded in his object, and his will was 
established by a decree of Lord Loughborough, Thellusson v. 
Woodford y 4 Yes. 227, afterwards afltaned in Dom. Proc, 11 
Ves. 112. In consequence of this decision, the statute 39 & 40 Aooumulation 
Geo. 3, c. 98, commonly called the Thellusson Act, was passed by statute. 
to prevent such abuses of the letter of the law for the future. 
This Act does not at all affect the rule against perpetuities, but 
deals only with the period during which an accumulation of the 
income may be directed in a settlement. This period which, 
independently of statute, is the whole period during which the 
vesting of the corpus out of which the income is to arise may be 
suspended, must now by virtue of the Act, with certain excep- 
tions to be presently noticed, be confined within some one of the 
following limits : — 

(1.) During the life or lives of the settlor or settlors ; 

(2.) During the term of twenty-one years from the death of 

the settlor ; 
(3.) During the minority, or respective minorities, of any 

person or persons living, or en ventre sa mire^ at the time 

of the settlor's death ; or 
(4.) During the minority, or respective minorities, of any 

person or persons who under the settlement would, for 

the time being, if of full age, be entitled to the income 

directed to be accumulated. 

The Act applies equally to settlements of real and of personal 
property. 
The settlor may adopt any one, or more, of these periods. 

m2 
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The distinotion between the third and the fourth is, that in the 
fourth case, the minors, during whose Kves aooumulation is per- 
mitted, may be persons neither bom, nor respectively en ventre 
sa mire, at the time of the settlor's death. But this latitude of 
selection is compensated by the condition, that in the fourth case 
the minors must be prospectively entitled to the income. 

If an interval is directed between the testator's death and the 
commencement of the accumulations, this will not enable the 
process of accumulation to be continued after twenty-one years 
have elapsed from the testator's death. {Webb v. Webb^ 2 
Beav. 493.) 

How far It is now settled that any provision which exceeds these limits, 

accamulation without transcending the limits allowed previously to the Act, 

«cmb! ^' ^ ^^* ^^^^ *^ ^^^^y ^^* ^ good for such a period of accumulation 
as might lawfully have been directed, being void only for the 
residue. {Griffiths v. Vere^ 9 Ves. 127 ; Longdon v. Sinisony 12 
Ves. 295 ; Salei/ v. Bannister^ 4 Madd. 275.) 

But if the period prescribed for accumulation should exceed 
the limits allowed previously to the Act, that is, should extend 
beyond the time prescribed for the vesting of executory interests 
by the rule against perpetuities, the direction for accimiulation 
will be void in ioto. {Lord Southampton v. Marquis of Hertfordj 
2 Yes. & B. 54 ; and see Leake v. Robinson^ 2 Mer. 363, at 
p. 389 ; Marshall v. Hollotcay^ 2 Swanst. 432.) 



What 
becomes of 
surplus 
accumu- 
lations. 



With regard to such part of the accumulations, directed to be 
made by will, as may be void under the Act, there is an intes- 
tacy, unless the property from which the accumulations arise is 
absolutely vested, subject only to the direction for accumulation. 
{Weatherall v. Thomburgh^ 8 Ch. D. 261.) So far as such 
surplus accumulations are derived from real property, they will 
go to the heir, and, so far as from personal property, to the next 
of kin. In the case of a settlement made by deed, there will, 
upon the same principle, be a resulting trust of all such void 
accumulations to the settlor. If there is a residuary bequest of 
the personal estate, the surplus accumulations will fall into this 
residue. {Haley v. Bannister ^ 4 Madd. 275 ; O^Neill v. Lucas^ 
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2 Keen, 313 ; Attorney-GeneralY, Pouldeuy 3 Ha. 665 ; Jones v. 
McrggSj 9 Ha. 605.) If the residue is settled by way of succes- 
sion, the surplus accumulations form part of the corpus. {Craic^ 
ley V. Crawley y 7 Sim. 427.) If there is a residuary devise, the 
surplus accumulations of residue, in the absence of evidence of a 
contrary intention in the will, go to the residuary devisee, by 
virtue of the Wills Act, 7 Will. 4 & 1 Vict. c. 26, s. 25. 

The excepted cases, to which the Act's restrictions do not Exceptions 

J , A ,, from the Aot*a 

extend, are as loilows : — restrictiong. 

(1.) The Act does not extend to any provision for payment First 
of debts, whether of the settlor or of any other person. ^^ 
(Sect. 2.) 

(2.) The Act does not extend to any provision for raising Second 
portions for any children of the settlor, or for any ohil- ®^^®^ ^^' 
dren of any person taking any interest under the settle- 
ment. (Sect. 2. See on this subject, Morgan v. Morgan^ 
4 De G. & Sm. 164, at pp. 171—174.) 

If this second exception should be construed literally, it would 
seem to open a tolerably wide door to evasion. The following 
suggestion has been made upon this point : — " It is conceived 
that the word interest, as used in the second of the above ex- 
ceptions, refers to a freehold interest, or at least to a long term 
for years, in the property, the income of which is directed to 
be accumulated, or to an interest in the funds accumulated, 
considered as a certain corpus^ analogous to a corporeal here- 
ditament; and that it does not refer to a mere right to 
something issuing out of or collateral to such property or 
accumulated funds. Indeed, if it were otherwise, the exception 
would open so wide a door to provisions for accumulation, as 
virtually to repeal the Act." (Smith on Executory Interests, 
p. 422.) But this suggestion seems to savour rather of recon- 
struction than of interpretation. There is nothing (as the 
learned author in effect admits) to suggest a freehold interest 
rather than a term of years ; and there is nothing in the Act's 
language to suggest a long term of years rather than a short one. 
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Third 
oxception. 



(3.) The Act does not extend to any direction toucliing the 
produce of timber or wood upon any lands or heredita- 
ments. (Sect. 2.) 



Ireland and 
Scotland. 



The Thellusson Act, having been passed before the union of 
the British and Irish legislatures, does not extend to Ireland ; 
and by sect. 3, its application to heritable property in Scotland 
was expressly prevented. But now, by 11 & 12 Vict. c. 36, 
s. 41, its provisions are extended to heritable property in Scot- 
land. English leaseholds, and of course, a fortiori, English 
freeholds, are bound by the Act, irrespectively of the testator's 
domicil. {Freke v. Lord Carbery, L. R. 16 Eq. 461.) 



( 167 ) 



Part III THE NATURE AND (JTJANTUM 

OF ESTATES. 



CHAPTER XV. 



OF A FEE SIMPLE. 



Ix the language of the English law, the word fee signifies an 
estate of inheritance as distinguished from a fe«« estate ; * not, as 
in the language of the feudists, a subject of tenure as distinguished 
from an allodium. Allodium being wholly unknown to English 
law, the latter distinction would in fact have no meaning. 

A fee simple is the most extensive in quantum^ and the most its quantum 
absolute in respect to the rights which it confers, of all estates *" ^^ ^^ 
known to the law. It confers, and since the beginning of legal 
history it always has conferred, the lawful right to exercise over, 
upon, and in respect to, the land, every act of ownership which 
can enter into the imagination, including the right to commit 
unlimited waste ; and, for all practical purposes of ownership, it 
differs from the absolute dominion of a chattel, in nothing ex« 
cept the physical indestructibility of its subject. 

Besides these rights of ownership, a fee simple at the present 



* '' Feodum is the same that inheritanoe is.*' (litt. sect. 1.) Lord Coke ex- 
presalj admits that the usage here adopted is the more correct, thongh he has 
not chosen to adhere to it. *' Of fee simple, it is commonly holden that there be 
three kinds, viz. fee simple absolute, fee simple conditionall, and fee simple 
qualified, or a base fee. But the more genuine and apt division were to divide fee, 
that it, inheritance, into three partt, viz. simple or absolute, conditionall ubd 
qualified or base.'* (Co. Litt. 1 b.) Also in the next page he sayu: — "And 
therefore, seeing fee simple is hareditas legitima vel pura, it plainly oonfirmedi 
that the diyision of fee is by his [Littleton's] authority rather to be dinded as 
is aforesaid than fee simple." 
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day oonfers an absolute right, both of aUenation m/^r vivos and 
of devise by will.* 

Fraotiofa These remarks must be understood in their general applica- 

r68triotioiis«' . . ... . • 

tion, whioh refers to an individual tenant, as distinguished from 

an ecclesiastical corporation, (lay corporations, when entitled to 

hold lands in fee simple, having generally the same powers and 

rights as individual owners,) seised absolutely to his own use, in 

possession, free from incumbrances ; in which last word must for 

this purpose be included easements and profits d prendre. The 

legal powers of a trustee are practically restricted by the terms 

of the trust ; those of an ecclesiastical corporation, partly by the 

common law, and partly by numerous statutes ; and those of the 

owner of a servient tenement, by the rights of the owner of the 

dominant tenement ; and a similar restriction must be made in 

respect to profits d prendre. 

At the common law, a condition may be annexed to an estate 
of fee simple, by a breach of which, if it is a negative condition, 
or by the performance of which, if it is a positive condition, a 
right of entry accrues to the grantor or his heirs ; and if an 
entry be made, the estate to which the condition is annexed is 
destroyed ; whereby the fee reverts to the grantor or his heirs, 
in the same manner in all respects as before the grant of the 
estate subject to the condition. But the benefit of a common 
law condition cannot be reserved to a stranger ; nor is the estate 
subject to the condition destroyed, until an entry has been made 
in pursuance of the right of entry. (Litt. sect. 347, and Lord 
Coke's comment.) 

Moreover, the existence of executory limitations, which are of 
recent origin in comparison with the common law, renders it 
possible at the present day to vest an estate in fee simple in a . 
tenant, subject to a liability to be defeated, or shifted to another 
owner. The liability to defeasance by executory limitation 
differs in two respects from the liability to defeasance by a com- 
mon law condition, — (1) the benefit of an executory limitation 



* For Bome remarks upon the restrictions affecting alienation inter vivos, dur- 
ing the interval between Magna Carta and 12 Car. 2, c. 24, see p. 19, supra. 
Some remarks upon the history of alienation by devise will be found at the end of 
this chapter. 



OF A FEE SIMPLE. 169 

may be reserved to a stranger ; and (2) an executory limitation 
takes eflfect without an entry made by the person entitled to the 
benefit of it. 

The possibility of the existence of the above-mentioned re- 
strictions and liabilities must be taken into account, while 
enumerating the powers and privileges of a tenant in fee simple. 
These restrictions and liabilities (except trusts, which are 
generally destroyed by an alienation of the legal estate to a 
purchaser for value without notice of the trust) cannot be got 
rid of by alienation or devise, but continue to affect the estate in 
the hands of the assign or devisee. The subject is further com- 
plicated by the fact, that courts of equity to some extent interfere 
with the conmion law rights of a tenant in fee simple, when his 
estate is subject to an executory limitation, for the benefit of the 
person entitled thereunder. Upon this last point, some remarks 
will be found at p. 172, infra. 

The qtianiufny or extent of the possible duration, of the estate lu limita- 

is accurately measured by the express limitation to the grantee i^tural per- 

and his heirs simply. No greater duration than this can be con- JI^^^J^^^" 

oeived for an estate as distinguished from absolute dominion. It ^^^ corpora- 
tions, 
is impossible for a failure of heirs to take place by the actual (as 

distinguished from the constructive) non-existence (as dis- 
tinguished from the non-appearance) of any person standing in 
any of the required degrees of relationship to the tenant ; for 
failure of heirs even by reason of bastardy, is in this sense only 
a construction of law and not a fact of nature. Such a failure 
can take place only by some of the means previously enumerated 
under the title escheat. These the law does not presume, not 
even a mere failure of heirs* without attainder ; and it therefore 
presumes that a fee simple will in fact endure for ever. In this 
respect the quantum of a fee simple is greater than the quantum 
of all modified fees, which, though they may endure for ever, 
are not presumed by the law so to do^ and upon which there is a 



* " For ihe law doth not expect the determmation of a fee bj hia dying with- 
out heirs." FtlU y. Broum, Cro. Jao. 690, at p. 692. Attainder, as has been 
remarked above, does not now oanse corruption of blood or failure of heirs. See 
33 & 34 Yiot. 0. 23, B. 1. 
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possibility of reverter, or, in the case of fees tail and base fees, a 
remainder or reversion, instead of an escheat.* 
The word Before the coming into operation of the Conveyancing Act of 

in express I08I, the word hetrSy accompamed, it would seem, by the posses- 
mi ions, gj^^ pronoun, was necessary to be used in the express limitation 
of all fees, or estates of inheritance, to a natural person or per- 
sons, as distinguished from a corporation. (litt. sect. 1.) Lord 
Coke also lays stress upon the copula and, (Co. Litt. 8 b.) But 
it does not appear, from his observations, that the copula was 
necessary, except in so far as it might be necessary to prevent 
the limitation from being void for uncertainty. And in Wright 
V. Wright y 1 Ves. sen. 409, at p. 411, Lord Hardwicke seems to 
have thought that, even in a deed, the word or would be treated 
as a clerical error for andy and be construed accordingly. 

At common law, the proper words, and the only words that 
can with perfect safety be used expressly to limit an estate in 
fee simple, are the following : — To A. and his heiks ; or, if 
there be several grantees. To A., B., &c., anp their .heirs. 
In practice, the additional words, and assigns for ever, are, 
and long have been, in common use ; but it is beyond doubt 
that, though harmless, they are, and always were, superfluous. 

The doctrine of Hargrave, note 4 on Co. Litt. 8 b, that, 
" according to many authorities, heir may be nornen collectinnny 
as well in a deed as a will, and operate in both in the same 
manner as heirs in the plural number," is stated by Preston to 
be founded upon a mistake : the authorities cited by Hargrave 
referring only to limitations contained in wills. (2 Prest. 
Est. 9.) 

In the limitation of a fee simple, the word heirs always bears 
its general meaning, when standing alone and unqualified by 
words to restrict it to heirs of the body. Its significance is not 
liable to be restricted to any particular class of heirs, by reason 
merely of the fact that, under the special circumstances of the 



* Upon tlie subordination, in point of quantum, of different spedea of fees, see 
3 Frest. Com. 169, 170. But in a certain sense, all common law fees are equal; 
in that the grant of a modified common law fee exhausts the whole estate of the 
gfrantor, even though seised in fee simple absolute. See Lord Coke on litt. 
seot. 11. But his language implies that there is some distinction between them, 
in point, as he styles it, of '* perdurablenesse." 
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case, only a particular class of heirs is capable of an actual 
inheritance by virtue of its use. 

A limitation to a bastard and his heirs gives a fee simple, not 
a modified fee ; although only the heirs of his body are, under 
the circumstances, capable of inheriting. (1 Prest. Abst. 273 ; 
2 Prest. Est. 358, 359.) And similarly, even at common law, 
of an alien, and a man attainted of felony ; though at common 
law they could have no heirs. (Co. Litt. 2 b.) 

But, it must be observed, (1) that the limitation, where it was Cases of 
necessary, was not always necessarily express ; and (2) that all of implied, 
limitation whatsoever was, in some cases, unnecessary. lumtation. 

(1) Informal limitation by words of direct and immediate 
reference would suflBce. Thus, a father might infeoff his son, 
habendum to him and his heirs, and the son afterwards infeoff 
the father " as fully as the father infeoffed him." (Co. Litt. 
9 b.) 

(2) In some cases no limitation was required. Thus, one of 
several coparceners, or one of several joint tenants, seised in fee 
simple, 'might release to another without words of limitation. 
(Co. Ldtt. 9 b ; Litt. sect. 304.) On a partition between two 
coparceners seised in fee simple, a rent granted by one to the 
other for equality of partition, without words of limitation, was 
in fee simple. (Prest. Shep. T. 101 ; Co. Litt. 10 a.) By a 
bargain and sale for valuable consideration, the fee simple might 
pass without limitation (10 Yin. Abr. 235 = EdatCy K. 2, 
pi. 2) ; as also by a fine come ceOj and a fine st(r concessit (Shep. 
T. 4 ; 1 Salk. 340; 2 Prest. Est. 51, 52) ; and by a recovery 
(Co. litt. 9 b ; 2 Cruise, Fines & Eec. 15.) 

Sect. 51 of the Conveyancing Act of 1881 enacts, that in statutoiy 
deeds executed after the 3l6t December, 1881, it shall be suflS- Station, 
eient, in the limitation of an estate in fee simple, to use the 
words in fee simple without the word heirs. 

Both the quantum of the estate, and also the privileges of 
user (as distinguished from the right, or capacity, to alienate) 
which it confers, are the same when it arises by implied limita- 
tion, or without limitation, as when it arises by express limita- 
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tion. And, generally, it may be said that the rights of a tenant 
in fee simple, both at law and in equity, are independent of the 
method by which his estate arises. But this proposition is sub- 
ject, in equity, to some modification, when his estate is liable to 
be defeated by an executory limitation. 

ReatrictioDg It was formerly thought that a tenant in fee simple, whose 

eqtiity, estate is liable to be defeated by an executory limitation, stood 

^tate ifl^sub- ^ equity in no better position, as regards the right to commit 

ject to execu- ^aste, than a tenant for life punishable for waste. (Eobinson v. 

tory limita- ' x- \ 

tion, Litfon, 3 Atk. 209 ; Stamfield v. Habergham, 10 Ves. 273.) 

But it has more recently been decided that, in the absence of 
express provision, he is practically in the same position as a 
tenant for life without impeachment of waste. {Turner v. 
Wright, 2 De G. F. & J. 234 ; see p. 246.) Such a tenant in 
fee simple may be made punishable for waste by an express 
provision contained in the instrument under which his estate 
arises. {Blake v. Peters, 1 De G. J. & S. 345.) 

Since the liability to defeasance by executory limitation fol- 
lows the estate into the hands of an assignee or devisee, it 
implies a disability to alienate for an unincumbered fee simple. 

Statutory But a tenant in fee simple, with an executory limitation, gift, 
or disposition over, on failure of his issue, or in any other event, 
has, when his estate is in possession, the powers conferred upon 
a tenant for life under a settlement by the Settled Land Act, 
1882. (See sect. 58, sub-s. 1, ii., of that Act.) These include 
powers of sale, exchange, and partition. The effect of sect. 58, 
sub-s. (2), and sect. 20, seems to be, that estates limited by 
assurances executed by virtue of thesQ statutory powers, will be 
valid as against all persons claiming any estate to which the 
settlor, who created the fee simple subject to the executory limi- 
tation, was entitled at the time when the instrument, under 
which such fee simple anses, came into operation ; but are sub- 
ject to all charges and assurances made for money actually 
received between that time and the exercise of the statutory 
power. An executory limitation, in defeasance of a fee simple, 
if it be to take effect on default or failure of all or any of the 
issue of the person entitled, subject thereto, will now, by the 
Conveyancing Act, 1882, s. 10, become void so soon as there is 
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living any issue who has attained the age of twenty-one years, 
of the class on default or failure whereof the limitation was to 
take effect. 

Except in the case of a gift in frankalmoigne, the use of the The limitation 

ox I60S mnfi TtlA 

word successors is necessary, by the common law, for the limita- to corpora- 
tion of a fee simple to a corporation sole ; and without it only ^^^' 
an estate passed for the life of the existing incumbent. (Co. 
litt. 94 b.) It is uncertain whether, by virtue of the Con- 
veyancing Act of 1881, s. 51, the limitation can now be effected 
by the use of the words tn fee simple. The mention of heirs in 
that enactment suggests that its application is confined to cases 
where the use of the word heirs was formerly necessary ; and, 
therefore, that it has no application to corporations. 

In the case of corporations aggregate, a distinction formerly 
existed between corporations of which not only the head, but 
also the body, were persons capable in law, as a dean and 
chapter, and corporations of which all the members, except the 
head, were dead in law, as an abbot and his convent. The 
former always took, and still take, a fee simple, by a mere grant 
to the corporation under its corporate name, without the use of 
the word successors or of any words of express limitation. (Co. 
Litt. 94 b.) Corporations of the latter kind no longer exist in 
England. Words of succession were needed in order that they 
might take a fee simple, to the same extent as in the case of a 
corporation sole. But it seems that, in the case of all corpora- 
tions aggregate having a head, whether the body consists of 
persons capable in law or dead in law, the grant of an immediate 
estate, during a vacancy of the headship, is void ; but the grant 
of a remainder is good, provided that a new head be appointed 
during the continuance of the particidar estate. (Co. litt. 
264 a.) 

On the sufficiency of the word frankahnoigne to pass a fee 
simple under appropriate ciroiunstances, tnde supra^ p. 10. 

The nature of an estate is practically ascertained by the Bestriotiona 
privileges of ownership and alienation which it confers. At ^^SesiMti^'^ 
common law these were identical in the case of individual <»rp«»tioii«. 
owners and of lay corporations. The rights of ecclesiastical 
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corpomtionB, who are only seised in right of their churches, 
■were leas absolute. They could not levy a fine, or bar their 
suceessorB by non-claim on a fine levied by otherB. (CruJBe, 
1 Fines & Rec. 288.) Eccleaiaatical corporations sole coiold 
not alienate, except subject to certain precautionary consents ; 
alienations by bishops needing confirmation by the dean and 
chapter, and alienations by parsons needing confirmation by the 
patron and ordinary; ond being, -without such confirmation, 
good during the Hfe only of the existing incumbent. {Co. litt, 
44 a.) Their power at common law to olienate {including power 
to lease) has been greatly abridged by numerous statutes. 

Quanium of That a fee simple limited to a corporation was, as regards the 

taken liy a. quantum of the estate, not precisely identical with a fee simple 
corporation, jiinited to a grantee and his heirs, appears from the fact that, aa 
above mentioned, upon the dissolution of a corporation there was 
a reverter to the donor, not, as upon a failure of the heirs of an 
individual grantee, an escheat to the lord. But the donor is 
deprived of hia reverter by the alienation of the corporation ; 
and for this reason Freston speaks of corporations as having a 
fee simple for the purpose of alienation, but only a determinable 
fee for the purpose of enjoyment. (1 Prest. Abst. 272.) By 
reason of the existence of this possibility of reverter, a condition 
against alienation annexed to a fee simple is said to be good in 
a limitation to a corporation ; though bad in a limitation to on 
individual. (Shep. T. 130 ; 2 Doct. & Stu. o. 35.) 

Hiaforyoi Uie At conunon law a fee simple conferred no power to devise by 
Se^spby '"ill- (Co. Litt. nib.) But a loool custom to devise was 
™^- good, and existed in the city of Ixindon and in many ancient 

boroughs. (Litt. sect. 167, and Lord Coke's comment.) Lands 
in the city of London might be devised by the owner, although 
he was not a citizen. (Dy. 255 a, pi. 3 ; when note the 
- usage of the word "foreigner") The custom does not extend to 
a remainder, or reversion, in expectancy upon a fee tail ; be- 
cause, by the common law there could be no sudi remainder or 
reversion ; and the statute De Donia, though it makes such 
remainders and reversions capable of existence, does not enlarge 
the extent of the custom. (4 Com. Dig. 119.) 
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The 32 Hen. 8, o. 1, explained and amended by the 34 & 35 The Statutes 
Hen. 8, o. 5, enabled tenants in fee simple generally to devise 
the whole of their lands held by tenure in socage, and two- 
thirds of their lands held by tenure in knight service ; with 
certain disabilities affecting the tenants of the king in capitcj 
holding by knight service ut de corond; that is, directly 
of the king through the kitig's grant, and not mediately 
through an Honour coming to the king's hands. by forfeiture or 
escheat. (Vide aupra^ p. 4, note.) These statutes are com- 
monly referred to as the Statutes of "Wills. Their provisions, 
which are exceedingly prolix, are thus summarised by Lord 
Coke : — " These statutes take not away the custome to devise 
whereof Littleton [sect. 167] speaketh : for though lands de- 
visable by custome be holden by knights service, yet may the 
owner devise the whole land by force of the custome, and that 
shall stand good against the heire for the whole. But the 
devise of lands holden by knights service by force of the 
statutes is utterly void for a third, and the same [the third part] 
shall descend to the heire. If he hath any lands holden by 
knights service in capite [that is, ut de corondi]^ stnd lands in 
socage, he can devise but two parts of the whole ; but if he hold 
lands by knights service of the king, and not in capite [that is, 
ut de honored or of a meane lord, and hath also lands in socage, 
he may devise two parts of his Istnd holden by knights service, 
and all his socage lands. If he holds any land of the king in 
capUey and by act executed in his lifetime he conveyeth any part 
of his lands to the use of his wife or of his children, or payment 
of his debts, though it be with power of revocation, he can 
devise by his will no more, but to make up the land so con- 
veyed [to] two parts of the whole. And if the lands so con- 
veyed amount to two parts or more, then he can devise nothing 
by his will. But if he hath land onely that is holden in socage, 
then he may devise by his will all his socage land." (Go. litt. 
111b.) 

The last words show that, upon the abolition by 12 Car. 2, 
a 24, of all lay tenures (at conmion law) except socage, complete 
power was acquired to devise all lands held in f qc simple. The 
statute took effect retrospectively, as from 24th Fobruaxy, 1645. 
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Ever since that date, a legal fee simple has conferred upon its 
owner, during his ownership, an absolute and unfettered power 
of devise; but subject, as to the estate in the hands of the 
devisee, to any incumbrances, restrictions, and liabilities, to 
which it was subject in the hands of the testator. The sub- 
sequent statutory alterations and amendments of the law of 
devise, do not seem in any way to enlarge the power to devise 
previously possessed by a legal tenant in fee simple. These 
statutory alterations and amendments refer, partly to alterations 
in respect to ceremonies necessary for the due execution of a 
will, partly to fixing the time, from which a will is supposed 
to speak, at the date of the testator's death instead of the date 
of the execution of the will, and partly to rendering deviseable 
certain estates and interests other than legal estates in fee 
simple. 

The Statutes of Wills were repealed by the Wills Act, 
7 Will. 4 & 1 Vict. c. 26, s. 2. But sect. 8 of that Act 
confers upon every person not under special disability, power to 
devise all real estate to which he shall be entitled at the time of 
his death; and by virtue of the definition clause, the words 
real estate extend to any estate, right, or interest, other than a 
chattel interest, in any hereditaments, notvrithstanding that he 
may become entitled thereto subsequently to the execution of 
his will. 

The same enactment expressly includes within its provisions 
" all rights of entry for conditions broken, and other rights of 
entry." This language is undoubtedly sufficient to include the 
possibility of the reverter of an estate of fee simple, upon 
breach (or performance, as the case may require) of a condition. 

Whether the It is at least doubtful whether the language of the Wills Act 
reverter upon ^ Sufficiently wide to include the possibility of reverter ex- 
a detennin- pectant upon the determination of a determinable fee. But it 

able fee 18 now . , 

deviaeable. is not improbable that, if the question should arise, such a 
possibility would be held to pass under a will cleaxly showing 
an intention to devise it. The question is not likely to arise in 
practice, because the only kind of determinable fee which is 
conmionly found in practice; is the kind specified at p. 202, injra^ 
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No. 10 of the list there given ; and this kind of determinable fee 
is in practice always so limited, as to be replaced by a series of 
executory limitations in case the intended marriage should take 
place, while it would ipso facto be converted into a fee simple 
absolute, in case either party to the intended marriage should 
die without having been married to the other. In neither case, 
therefore, could the title under the possibility of reverter give 
rise to a question of practical importance. 



C.B.P. ^ 
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CHAPTER XVI. 



THE DESCENT OF A FEE SIMPLE. 

Tho same It Ought always to be borne in mind, but it is in fact often 
im^Tev^ral forgotten, that the phrase heir-at'law has no meaning except in 
^!llw* ^^^' reference to an estate to which the person so desigmted might 
possibly succeed by inheritance. The same man, if he should bo 
seised as purchaser in fee simple of Istnds subject to different 
customs of descent, may leave several distinct heirs-at-law. If 
he should die intestate, leaving sons, his heir-at-law, as to 
lands which are subject to no special custom, is his eldest son ; 
his heir-at-law, as to borough-english lands, is his youngest 
son; and his heir-at-law, as to gavelkind lands, will be com- 
posed of all his sons taking together as coparceners. And 
other special customs may lawfully exist, affecting lands in 
particular manors or boroughs, wHoh may multiply stUl further 
his capacity for leaving distinct heirs. ( Vide stipra, p. 14.) 
Why special Special customs affecting the descent of lands held for a fee 

customs of .1 1 ij»j» i." -ii 

descent are smiple, are much more commonly found in connection with 
more common copvholds held for a customarv fee simple, than in connection 

in connection f^*^ ^ r y 

with copy- with lands held for a fee simple by common law tenure. The 
causes of this greater frequency are twofold. In the first place, 
custom is the life of copyhold tenure, and peculiarities of custom 
in connection therewith have always been much more common 
than in connection with common law tenure. In the second 
place, customs affecting copyhold tenure have a much stronger 
tendency to be remembered and preserved in practice, because 
the manorial incidents of copyhold tenure are generally more 
valuable, and better worth insisting upon, than the manorial 
incidents of freehold tenure. To this must be added the effect 
of the statute of Quia Umptores, which is gradually to extinguish 
the tenure of freehold lands held for a fee simple of mesne lords, 
and to concentrate all such tenure in the Crown. The severance 
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of lands from their local tenure, tends to cause circumstances of 
local custom connected therewith to fall into oblivion. It may 
easily happen that several generations may elapse without the 
occurrence of a descent ; and in such a case, when next a descent 
takes place, it may easily be assumed, without inquiry, that the 
law regulating the descent is the general law relating to the 
descent of a fee simple. But in the case of copyholds, where 
the fact of the tenure is preserved in memory by the entries on 
the court rolls, and where the particular lands are parcel of a 
class, which may be a large one, all of which are well known to 
be subject to the same customs, the accident that a particular 
parcel has not for a long time been the subject of a descent, has 
comparatively little tendency to cause oblivion of the special 
custom of descent, if any such custom is applicable. 

The rules of descent are not dependent solely upon the rules RialeB of 
of personal status^ in respect to questions of legitimacy, and of affected by 
consequent qualification to inherit. Thus, the law of a man's doSoU?* ^ 
domicil of origin is conclusive as to his legitimacy in respect to 
personal status, but such legitimacy is not conclusive in respect 
to his right to inherit under the law of descent. A person may, 
in respect to personal status, be legitimate though not bom 
ex jmtk nuptiis; but, in relation to the law of descent, birth ex 
jmtis nuptiis is an indispensable requisite to heirship. (Co. Litt. 
7 b. Re Don^s Estate^ 4 Drew. 194.) In that case a son of 
Scotch parents, bom out of wedlock, but made legitimate under 
the law of Scotland by the subsequent marriage of his parents, 
had died seised by purchase of land in England after the 
coming into operation of the Descent Act. On his death intes- 
tate and without issue, the father claimed to be entitled to 
inherit to him, by virtue of sect. 6 of the Act. It was held that 
he was not so entitled, although, in respect to personal status, 
the son to whom he claimed to inherit was legitimate. The 
father's claim must have been based upon the contention that 
in sect. 6 the word " issue " is not restricted to the sense of 
" inheritable issue," according to the meaning of these words in 
English law ; and this contention, if acceded to, might equally 
well have justified the farther conclusion, that the word issue there 
includes natural issue, or bastards in the usual meaning of the 
term. When a word has several meanings, one only of which 
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is appropriate to the context, then, so soon as that meaning is 
rejected as being too narrow, it becomes a mere question of 
caprice where the line is to be drawn for excluding any of the 
others. 



On the Distirxtion between Seisin in Deed and Seisin in Late. 

The bearing By the common law, upon the death of a person entitled to 
tinction upon ^^ estate in fee simple, the lands (unless subject to a special 
descents. custom of dcvise) necessarily descended to the person next 
entitled as heir. After the passing of the Statutes of Wills, 32 
Hen. 8, c. 1, and 34 & 35 Hen. 8, c. 5, the effect of which waa 
completed by the conversion of all lay tenure into socage by 
12 Car. 2, c. 24, such descent W8ts liable to be prevented by a 
devise to a stranger ; but even then if a devise were made to the 
person who would have taken as heir if no devise had been 
made, such heir took by descent and not by the devise. ("Watk. 
Desc. 270.) The question arises, given the rules for ascertain- 
ing the heir to a specified person, from what specified person 
ought heirship to be deduced upon a descent cast ; and by the 
common law, the person from whom heirship was deduced was 
not the person last entitled, but the person who, under the title, 
had last had seisin in deed of the lands. (Co. Litt. 11 b.) Such 
person was accordingly, at the time of a descent cast, said to be 
the stock (more properly, the root) of descent. A seinn in law 
did not suffice to make the person so seised the stock of descent. 
(Ibid.) This rule of descent has been superseded by the Descent 
Act, 3 & 4 "Will. 4, c. 106, s. 2, which enacts that in every case 
descent shall be traced from the purchaser, that is, from the 
person who last acquired the land otherwise than by descent ; 
whereby it has now become superfluous to inquire, who last had 
seisin in deed of the lands. By this change in the law, the 
importance of the distinction between seisin in deed and seisin 
in law has been much diminished; but it is even now not 
without some practical interest, and a correct apprehension of 
it is very necessary in examining old titles. 

Seisin indeed Seisin in deed is less properly, though conveniently, styled 
actual fleisin ; which last phrase properly denotes the seisin of 
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the person haTing the immediate freehold as distinguished from 
the remainderman and reversioner, who are all said to be " in 
of the same seisin." With regard to estates of freehold in 
corporeal hereditaments, that is, in lands, seisin in deed is 
obtained when the person entitled to possession by virtue of 
the estate enters actually and corporeally into possession of the 
lands, either by himself, or his bailiff; and the possession of 
his tenant for years, or from year to year, or at will, is in law 
accounted to be his possession. Therefore, if at the time of 
the descent cast, the lands are held by a tenant for years, the 
heir acquires the seisin in deed at once by the descent without 
entry. (Co. Litt. 15 a; Watk. Desc. 66.) The possession of 
other persons having chattel interests only, such as tenant by 
elegit, tenant by statute merchant, or tenant by statute staple, 
was also, in contemplation of law, the possession of the person 
entitled to the freehold subject to such chattel interest, and was 
a sufficient possession in him to convert his seisin in law into 
a seisin in deed. ("Watk. Desc. 64, 65.) With regard to incor- 
poreal hereditaments which admit of estates in possession, such 
as a rentcharge or an advowson in gross, seisin in deed is 
evidenced by, and consists in, the doing of some appropriate 
act of ownership, such as receiving the rentcharge, or exer- 
cising the right of presentation to the benefice. With regard As to remain- 
to estates in remainder or reversion, upon an estate of freehold, yersionB. 
which are incorporeal hereditaments in which ex vi termini no 
estate in possession is possible, and therefore no entry could be 
made, a seisin in deed, sufficient to make the person obtaining 
it the root of descent, might be obtained by exercising certain 
acts of ownership, such as by granting a lease for life to tate 
effect out of the remainder or reversion, or, in the case of a 
reversion, by receiving the rent (if any) reserved at the creation 
of the precedent estate of freehold. (Watk. Desc. 108.) 

Seisin in late is the seisin of the heir upon whom the estate Seism in law 

• •11 iiji •-I • defined. 

in possession descends, or of the remainderman or reversioner 
whose estate has become the estate in possession by the deter- 
mination of a precedent particular estate of freehold, before such 
heir, remainderman, or reversioner, has made an actual entry 
upon the lands. And similarly) in the case of incorporeal here- 
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ditaments which admit of estates in possession, such as a rent- 
charge or an advowson in gross, the seisin in law is in such heir, 
remainderman, or reversioner, before he has done any appro- 
priate act of ownership, such as receiving the rentoharge or 
presenting to the benefice. 
Difitmctioii But seisin in law is only a presumption of the law, which is 

eeisin in law incompatible with, and is rebutted by, the fact that a seisin in 
entry. "^ ^ ^^^y ^^ actual seisin, is, whether rightfully or wrongfully, in 
anybody else. If the person actually seised by lawful title, is 
disseised by a disseisor, the person disseised has not a seisin in 
law, but only a right of entry. So if, before the entry of the 
heir, a stranger should (wrongfully) enter in fact upon the 
lands, — which wrongful entry was technically styled an abate^ 
nwnty and the stranger so entering an dbatory — the heir no 
longer has a seisin in law, but only a right of entry. And if, 
before the entry of the remainderman, or reversioner, a stranger 
should in like manner enter, — which entry was technically styled 
an intrusion^ and the stranger an intruder^ — the remainderman 
or reversioner no longer has a seisin in law, but only a right of 
entry. The distinction between a right of entry and a seisin in 
law is, that a right of entry implies ex vi termini that the actual 
seisin is (wrongfully) in somebody else, while a seisin in law 
implies that there is no actual seisin in anybody. But an actual 
entry, which would suffice to turn a seisin in law into a seisin in 
deed, is also sufficient to turn a right of entry into a seisin in 
deed. 



Seisin in law 
prevents 
abeyance of 
the freehold. 



The existence of a seisin in law is sufficient to prevent the 
seisin, or immediate freehold, from being vacant. This is 
evident from the fact, that the creation of successive estates 
necessarily contemplates the existence of a seisin in law only, 
upon the determination of the particular estate in possession. 
For if a seisin in law were insufficient to prevent an abeyance 
of the immediate freehold, all creation of successive estates 
would, for that reason, be void by the common law. {Vide 
supra J p. 78.) 



How seisin A seisin in law is converted into a seisin in deed by makins: 

in deed is . , *f o 

acquired. an actual entry, or entry in deed, upon the lands, such entry 
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being expressed to be made with that intent and in that behalf. 
Such an entry made upon any part of the lands will give seisin 
in deed of aU lands situate in the same county of which the 
person making the entry has seisin in law. An actual entry is 
made so soon as the person desiring to make an entry has any 
part of his body upon the lands; and such entry is complete 
and effectual, even though he should immediately afterwards be 
dragged off by force. ("Watk. Desc. 61 ; who cites the well- 
known decision in such a case, when actual entry had been made 
by getting half-through a window : — Et pur ceo qu'il ne purm 
entrer per le huis, il entraper kfoiestre, et quant Vtin nwitie de son 
corps fuit deifis la mea^on et Pauter de horSy il fuit treit hors; jicr 
q. il port cest assise ; for which seisin in deed was necessary, see 
Booth, Real Actions, 284 ; et/uit agarde q. le pV recovera, 8 Ass. 
pi. 25, f . 17, b.) If the person entitled be hindered from making 
an actual entry by fear of violence, he may make an entry in law 
by approaching as near as he safely may, and there making his 
claim; which under such circumstances will take effect as an 
actual entry. (Watk. Desc. 62.) Proof must be given that an 
entry in deed could not safely be made. (Booth, ubi supra : — 
" If one dare not enter, but approach and is disturbed^ this is 
sufficient seiain; 11 Ajbs. 11.") 

Seisin in deed of incorporeal hereditaments, as a rent-charge. Incorporeal 
or an advowson in gross, could be obtained only by exercising ments. 
some appropriate act of ownership, as receiving the rent or pre- 
senting to the church ; and if, by reason of the death of the 
heir before the rent became due, or before the church became 
vacant, seisin in deed could not be obtained, this impossibility did 
not supply the want of seisin in deed, and the heir failed to 
become the root of descent. (Co. Litt. 15 b.) But seisin in deed 
of a manor is also seisin in deed of an advowson appendant 
or appurtenant thereto. {Ibid, note 1.) As to seisin in deed of 
remainders and reversions, mdc supra^ p. 181. 

When the lands are in the possession, or rather, the occu- Effect of the 
pation, of a tenant for years, or from year to year, entry is not chattel^ ^ * 
necessary in order to convert a seisin in law into a seisin in interest. 
deed; or actual seisin. In such a case, seisin in deed is i2)so 
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facto acquired by the heir immediately upon a descent cast. 
{Bmhby v. Dixoriy 3 B. & C. 298, and authorities there cited.) 
In Be Grey v. Richardson^ 3 Atk. 469, Lord Hardwicke seems, 
obiter, to have confused the reversion upon a lease for years with 
the reversion upon a lease for lives ; of which only the latter, 
not the former, needed receipt of rent in order to give a seisin 
in deed. {Doe v. Keen, 7 T. E. 386, at p. 390 ; Doe v. WhicheJo, 
8 T. E. 211, at p. 213.) The remark above made, as to the 
effect of the occupation of a tenant for years, applies also to the 
occupation of other persons having chattel interests. (Watk. 
Desc. 65, and authorities cited in note g,) Of these, tenant by 
elegit is the only one occurring in modem practice. 

Home diaticc- A seisiu in law suffices, at common law, to make the estate 
assets in the hands of the heir, to answer the ancestor's bond 
specifying the heirs. (Watk. Desc. 55.) Seisin in deed during 
the coverture is still necessary in order to entitle a husband 
to curtesy in his wife's lands; but seisin in law during the 
coverture was always sufficient to entitle the wife to dower 
out of her husband's lands. ( Vide infra, p. 279.) This distinc- 
tion was due to the fact that the husband had power at anytime 
during the coverture to turn his wife's seisin in law (which was 
also his own seisin) into a seisin in deed by his own sole act ; so 
that if he had lost his curtesy for want of seisin in deed, the loss 
would have been due to his own laches ; while the wife, beiDg 
disabled at cominon law by her coverture, had no corresponding 
power to convert her husband's seisin in law into a seisin in 
deed. 

The Rules of Descent, 

In stating the following rules, such parts of the common law 
rules as have been superseded by statute are printed in italics ; 
and the existing law is stated in a supplementary rule where 
it requires separate statement. 

These rules will suffice for ascertaining the line of descent in 
all ordinary cases, whether at common law or under the recent 
statutes, 3 & 4 WiU. 4, o. 106, and 22 & 23 Vict. c. 35, ss. 19, 20. 
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Rule 1. — Bij the common lato the descent of heredita- The common 
ments is traced from the person who^ under the title in fee toTootof* 
simple^ last obtained seisin in deed thereof (Co. Litt. 1 1 b.) descent. 

This rule is often summarized by the maxim, Seisina facit 
stipitem, and the person referred to is styled the stock of descent, 
or, more properly, the root of descent. 

This rule is repealed, or superseded, by the Descent Act, 3 & 4 Will. 4, 
s. 2, which, as explained by the interpretation clause, substi- 
tutes for it the following rule with respect to all descents cast on 
and after 1st January, 1834 : — 

Rule 1a. — In every case descent shall be traced Existing mie 
from the purchaser, that is, the person who last ac- S^^^^^ 
quired the land otherwise than by descent, or than by 
any escheat, partition, or enclosure, by the effect of 
wnicli the land shall have become part of, or descen- 
dible in the same manner as, other land acquired by 
descent. 

The purchaser is, therefore, now the root of descent, and the 
maxim should now be, Perqinsitio facit stipitem. 

The last person entitled, who cannot be proved to have come 
in by descent, is to be deemed to be the purchaser for the pur- 
poses of the Act. (Sect. 2.) 

The following points in which the law has been changed or 
ascertained, are very important, in view of the fact that the 
purchaser is now the root of descent. 

By the common law, if any estate had been limited, whether Heir now 
by devise or by assurance inter vivos y to the person who, if no Suto^sct^v 
such limitation had been made, would have taken the same ^^*°^®' 
estate, and in the same manner, as heir by descent, then such 
person took the estate by descent and not by purchase; and 
he could not elect in which way to take it. (Watk. Desc. 
270 — 272.) But now by virtue of the Descent Act, s. 3, imder 
any such devise, if the testator has died after 31st December, 
1833, or imder any such limitation in an assurance inter vivos 
executed after that date, the heir will, for the purposes of the 
subsequent descent, be considered to take by purchase. 
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Abo under 
a limitation 
to heirs as 
purcbaaers. 



It is uncertain whether, by the common law, the person who 
first came to any estate of inheritance under a limitation to 
the heirs, eo nofmne, of a specified person, would take as pur- 
chaser for the purposes of the subsequent descent ; though it is, 
perhaps, the better opinion that he would. By virtue of the 
Descent Act, s. 4, under any such limitation to the heirs, or 
heirs of the body, contained in an assurance executed after 
31st December, 1833, or under any limitation having the same 
effect, contained in the will of a testator dying after that date, 
the person specified as the ancestor will be deemed the purchaser 
for such purposes. 



Land indudes The word land, by virtue of the interpretation clause of the 
menta. " ^^U includes all hereditaments, whether corporeal or incorporeal, 
and whether freehold or copyhold, or of any other tenure, 
and whether descendible according to the common law, or 
according to the custom of gavelkind or borough-english, or 
any other custom. 
Special ens- But the provisions of the Act, though they apply to customary 
Boent are still lands, contain nothing to interfere with the custom of gavelkind, 
applicable. g^ ^^ ^ j^ relates to equal partition, or to interfere with the 
custom of borough-english, so far as it consists in a prefer- 
ence of the youngest son before the elder sons, or with other 
special customs, so far as they relate only to partition, or to a 
preference for this or that member of a class. These points 
are foreign to the alterations introduced by the Act, the most 
important of which may be summed up as follows : — 



Summary of 
the Act's 
chief provi- 
sions. 



1. The purchaser is the root of descent. (Sect. 2.) 

2. The heir, when devisee or grantee, takes by purchase and 

not by descent. (Sect. 3.) 

3. The heir, taking by purchase in a limitation to heirs eo 

nominey is not a purchaser for the purpose of making a 
new root of descent. (Sect. 4.) 
This was a moot point at common law. 

4. Brothers trcwe descent through their parent, instead of 

inheriting immediately one to another. (Sect. 6.) 

5. Lineal ancestors may take in preference to collaterals who 

trace descent through them. (Sect. G.) 
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6. Kinsmen of the half blood may inherit. (Sect. 9.) 

7. Descent may be traced through an attainted person who 

has died before the descent. (Sect. 10.) 
This provision was subsequently rendered superfluous by 
the abolition of corruption of blood by 33 & 34 Vict, 
c. 23, 8. 1. The provision was necessary at the time of 
the passing of the Descent Act, in order to prevent the 
change in the law thereby effected, whereby brothers 
now trace the descent mediately through their father, 
instead of inheriting immediately one to another, from 
aggravating the hardship of the law of attainder. 

Under the common law rule, that seisin in deed makes the The doctrine 
root of descent, taken in connection with the other rule (Rule 6, fratHt. 
infra) which forbade collaterals of the half blood to inherit, 
it followed that, if a brother had taken as heir by descent, 
and had acquired seisin in deed, his sister (if any) of the whole 
blood would, on his death intestate and without issue, have in- 
herited as heir to him, to the complete exclusion of his and her 
brothers (if any) of the half blood. (Litt. sect. 8.) This result 
of an actual seisin obtained by a brother, is often referred to cus 
the doctrine ot possessio fratris. 

The doctrine of posscssio fratria applied to the descent of all The doctrine 
hereditaments, whether legal or merely equitable, of which a equity, 
seisin in deed, or such a possession as in equity was equivalent 
thereto, could be had. (Watk. Desc. 106, 107.) 

But the doctrine was not favoured ; and the claim of the Not favoured, 

&nd nomr 

brother to have obtained seisin in deed was weighed very inapplicable, 
rigorously. (Watk. Desc. 75.) A seisin which was a good 
foundation for a writ of right did not necessarily suffice to 
support Si possesaio fratris, (Co. Litt. 281 a.) Now that descent 
is always traced from a specified root of descent, the mere acqui- 
sition of a possessio fratris cannot have any practical influence 
upon the course of descent. 
The seisin of a widow, to whom land had been assit^ned as Effect of 

. . . dower and 

dower, and by that express title, was a continuation of the seisin curtesy, on 
of her deceased husband. The heir, therefore, could not, by y^JJJ^*,^ 
entry, obtain seisin in deed of such land, so long as it remained 
in dower ; and even though he had entered into the whole lands 
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before assignment of dower, yet the assignment, when made, 
would have defeated his seisin acquired by the entry. Therefore, 
there could be no poasessio frafn's of land actually in dower, 
unless the very imusual step had been taken, of granting an 
estate for life, or in tail, to take effect out of the heir's estate ; 
and under ordinary circumstances, the two-thirds retained by 
the heir might, on his death, pass to his sister of the whole 
blood, while the one-third assigned as dower, on the death of 
the dowress, passed to the younger brother of the half blood, as 
being the heir to their common father, the person who had last 
had seisin in deed of that one-third. ("Walk. Desc. 84, 85.) 
The acquisition of a seisin in deed, sufficient to change the 
course of descent, by a remainderman or reversioner, was practi- 
cally so rare, that "Watkins, in the last-cited passage, seems to 
imply that it could not happen at all ; but, as above mentioned, 
he has elsewhere admitted the possibility of such an acquisition. 
("Watk. Desc. 108 ; vide supra, p. 181.) In cases where a tenancy 
by the curtesy existed, since the sole actual seisin was vested in 
the husband immediately, without any interval or any need 
for entry, on the death of the wife, there was a similar obstacle 
in the way of any possessio fratm during the curtesy. (Watk. 
Desc. 104.) 

Escheat, By an escheat of freeholds the lands are united to the 

seignory, and by an escheat of copyholds the lands are united 
to the freehold vested in the lord of the manor. Thereafter 
the descent of such lands (while they remain in the hands of 
the lord) is at common law merged in the descent of the manor ; 
and this rule is not affected by the Descent Act, though its pro- 
visions affect the descent of the manor in which the descent of 
the escheated lands is merged. 

Rule 2. — By the common law, hereditaments de- 
scend lineally to the issue of the root of descent in 
infinitum^ but they could never lineally ascend. (Litt. 
sect. 3.) For defect of such issue ^ they descend to his 
collateral relations^ being of the blood of the first purchaser. 
(2 Bl. Com. 220.) 

So fax as this rule forbids ascent in heirship, it is altered by 
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the Descent Aot, s. 6. So far as it prescribes that the collateral 
heir, in order to inherit, must be of the blood of the first 
purchaser (Co. litt. 12 a.), the rule has been rendered super- 
fluous by the substitution of the purchaser for the person last 
seised as the root of descent. The common law rule has also 
been altered by the admission of the blood of the person last 
entitled to the land, upon a total failure of heirs of the pur- 
chaser, by 22 & 23 Vict. o. 35, s. 19. See Eule 9, infra. The 
admission of ancestors to inherit renders appropriate the enact- 
ment, by sect. 5, that brothers and sisters shall not inherit 
immediately one to another, but mediately through their 
parent. 

The existing rule may be stated as follows : — 

Rule 2a. — Hereditaments descend lineally to the 
issue of the root of descent in infinitum. But for defect 
of such issue, the nearest lineal ancestor shall be heir 
in preference to any person who would have been en- 
titled to inherit, either by tracing his descent through 
such ancestor, or in consequence of there being no 
descendant of such ancestor ; so that a father shall be 

{)referred to a brother or sister, and a more remote 
ineal ancestor to any of his issue other than a nearer 
lineal ancestor or his issue. (Sect. 6.) And every 
descent from a brother or sister shall bo traced through 
the parent. (Sect. 5.) 

Rule 3. — The male issue shall be admitted before 
the female. (2 Bl. Com. 212.) 

Rule 4. — ^Wliere there are two or more males in 
equal degree, the eldest only shall inherit ; but two or 
more females in equal degree shall inherit all together. 
(2 Bl. Com. 214.) 

Rule 5. — The lineal descendants, in infinitum^ of 
any person deceased represent their ancestor; that 
is, stand in the place, in the line of descent, in which 
the deceased person would have stood if he had been 
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Kving. (2 Bl. Com. 216.) Such representatives take, 
inter scy in the order, and in the manner, prescribed hy 
the rules regulating descent among lineal issue. 

Therefore there is never any eontest between (for example) 
several males coming of different stocks, but standing all in the 
same degree of consanguinity to the root of descent ; because 
the eldest stock excludes all the others, as representing the 
original ancestor with whom the stock commences ; who, if he 
had been living would have excluded aU the respective ancestors 
of the younger stocks. 

Rule 6. — B?/ the common law^ the collateral heir, in 
order to take hj descent^ must be the next collateral kinsman 
oftlie tvhole blood. (Litt. sect. 6 ; 2 Bl. Com. 224.) 

Hence sprang the whole doctrine of possessio fratn'Sy which has 
already been discussed under Bule 1. 

It is evident that questions of the whole blood and the half 
blood can only arise in respect to collateral heirs. A man 
cannot be of the half blood to his ancestor. This is the reason 
why there was no ^^osscssio fratris of an estato tail : the descent 
of the estate being always, under the statute De DoniSy traced 
from the donee, the issue in tail taking as heir to him per 
formam doniy and not as heir to the last actual tenant in tail. 
{Doe V. Whichelo, 8 T. E. 211.) 

Sect. 9 of the Descent Act has substituted the following 
rule: — . 

Rule 6 a. — ^A kinsman of the root of descent by the 
half blood is entitled to inherit next after the kinsman 
in the same degree of the whole blood and his issue, 
where the common ancestor is a male, and next after 
the common ancestor, where such ancestor is a female ; 
so that the brother of the half blood on the part of the 
father will inherit next after the sisters of the whole 
blood on the part of the father, and their issue ; and 
the brother of the half blood on the part of the mother 
will inherit next after the mother. 
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Though the substitution of the purchaser for the person last 
seised as the root of descent, deprived the doctrine of possessio 
fratris of its practical importance, the rule admitting the half 
blood is by no means nugatory. It was necessary in order to 
admit the half blood of the purchaser, though it is superfluous 
so far as regards the half blood of the person last seised when 
he is not the purchaser. 

Rule 7. — In collateral inheritances the male stocks are 
preferred to the female ; that is, kindred derived from the 
blood of the male ancestors shall be admitted before those of 
the blood of the fe?nale : except in cases where the lands 
have in fact descended from a female. (2 Bl. Com. 234.) 

This rule has partly been deprived of its application by the 
rule which makes the purchaser now the root of descent, because 
that rule makes it now superfluous to inquire whether the 
person last seised came to the lands by inheritance through the 
father or through the mother ; and by hypothesis such a ques- 
tion can have no meaning in relation to a purchaser. 

So far as the preference of male stocks is concerned, though 
this preference is still continued, the above statement is not 
appropriate, because the modern rules of descent admit ancestors 
among the possible heirs, while the common law rules took 
accoimt of them only as being persons whose descendants might 
inherit. 

Rule 7a. — ^In tracing descent to and through an- 
cestors, whether for the purpose of ascertaining which 
ancestor is the heir, or of ascertaining which ancestor's 
descendants stand next in the order of succession, 
every prior male stock must always be exhausted be- 
fore recourse is had to any subsequent female stock. 
Thus :— 

(1) Paternal ancestors, and their descendants, must 

be exhausted before any maternal ancestor, 
or her descendants, can inherit ; 

(2) Male paternal ancestors, and their descendants, 

must be exhausted before any female pa- 
ternal ancestor, or her descendants, can in- 
herit; and 
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(3) Male maternal ancestors, and tlieir descendants, 
must be exhausted before any female ma- 
ternal ancestor, or her descendants, can in- 
herit. (Sect. 7.) 

It is conceived that this rule accurately states the effect of 
sect. 7 of the Descent Act. It does not alter the previous rule 
of the common law, so far as its preference of male stocks over 
female stocks is concerned. 

The blood of the mother therefore comes next after a total 
failure of the blood of the father. 

The same rule applies, in tracing descents through a female, 
when recourse to a female stock has become necessary. 

When recourse to a female stock becomes necessary, the next 
following rule shows how this must be done, and in what order 
the different female stocks, when a choice between them becomes 
necessary, must be taken. 

Rule 8. — When the descent can no longer be traced 
along the male paternal line, the mother of a more 
remote paternal ancestor and her descendants are pre- 
ferred to the mother of a less remote paternal ancestor 
and her descendants. (Sect. 8.) 

When the tracing of the descent has entered upon 
the female line, the same rule applies, so often as it 
becomes necessary to change from male ancestors to 
female. (Ibid.) 

This rule declares the law, which had once been much in 
controversy, in accordance with the opinion expressed by Black- 
stone, 2 Bl. Com. 237, 238. For an account of the controversy 
and an acute vindication of Blackstone's view, see Watk. Desc. 
171—198. 

Example of The import of the last two rules may thus be illustrated by 
*f ^^Sf ^'^ an example. Suppose that in tracing the male paternal line we 
two rules. can get no further than the grandfather, then the great-grand- 
mother who was mother of that grandfather, and her descend- 
ants, will come next in the succession, being preferred to the 
grandmother, as being the mother of the more remote paternal 
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ancestor. Suppose the line of that ancestress to be then entered 
upon, and that no descendants can be traced : it will be neces- 
sary to have recourse to her ancestors, beginning with the male 
paternal stock, that is, the line through which the surname 
which was her maiden name descended. Suppose that, in this 
line, we can get no higher than her father, and that he has 
left no descendants. Thereupon it becomes necessary to have 
recourse to a female stock, the male stock failing. Thereupon 
the mother of the said father, that is, the paternal grandmother 
of the said ancestress, will be preferred to her mother, because, 
in accordance with Eule 7a, the male stock of the said ancestress 
must be exhausted before recourse is had to any female stock. 

The following rule is due to 22 & 23 Yict. a 85, s. 19, and 
is entirely novel : — 

Rule 9. — ^If there should be a total failure of heira 
of the purchaser, the descent will thenceforth be traced 
from the person last entitled to the land, as if he had 
been the purchaser. 

The same rule applies, where land is descendible as 
if an ancestor had been the purchaser, upon a total 
failure of heirs of such ancestor. 

The effect of this riile is to prevent escheat, unless there is a 
total failure of heirs, both of the last purchaser and also of the 
person last entitled. And since the heir of the person last 
entitled might be his heir ex parte fnaterndy who would not be 
of the blood of the purchaser, unless the purchaser was the 
person last entitled, it follows that this rule may admit into 
the line of descent whole classes of persons who were excluded 
by the common law. 

The following list of steps to be successively followed in ExamtMea- 
tracing a descent may^ perhaps, be f oimd useful in illustration saooeeslye 
of the above^stated rules :— SK a 

1. The purchaser's sons, if any, one after another in order of descent, 
seniority; with their respective descendants in order; 
the descendants of an elder son always excluding the 
descendants of younger sons, and among such descen- 

CR.P. o 
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danifl, an eldort son always eiduding all tiie other 
children. 

2. If no sons, or descendants of sons, the daughters all 

together as ooparoeueis. 

3. If no desoendante, the father of the purchaser. 

4. The descendants of tlie father, sahjeot to Bunilar rules, as 

to primogeuituie and ooparoeny, as if we were tracing 
the descendants of the purchase himself. Thus the 
paternal uncles in order, ond their respective desoen- 
dants in order, come next to the father ; and if no such 
unolea or descendants, the pat^nal annts all together as 



5. If no such descendants, the paternal grandfather; then 

his desoendante, subject to same rules as to primogeni- 
ture and coparoeny. 

6. If no such descendants, the paternal great-grandfather; 

and then liia descendants in like manner. 

7. On arrirlng at the highest ancestor of the male paternal 

line (through which the surname descends) that can be 
traced, the next heir is the mother of such ancestor ; and 
then her descendants. 

8. The father of such mother, and his descendants. 

9. The father of such father, and his descendants. 

10. On coming to the highest ascestor'of the male paternal 

line of the ancestress, referred to in No. 7 as " the mother 
of such ancestor," that can be traced, and on failure of 
his descendants, we pass to his mother and her descen- 
dants, similarly to the passage made in No. 7, and then 
to the father of such mother and his descendants, simi- 
larly to the passage made in No. 8 ; and so on till we 
can trace no further. 

11, Upon exhausting the blood of the ancestress referred 

to in No. 7, we then have recourse to the stock of the 
next less remote anceatresa in the male paternal line; 
that is, if the former anoestress was a great-grand- 
mother, we next proceed to the stock of the grandmother. 
The method by whidi the descent is traced in this stock 
is of course exactly like the method by which it was 
traoed in the former one. 
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12. By degrees, the whole paternal blood of the purchaser 
being exhausted, we proceed to the maternal blood of the 
purchaser, and continue our researches, by similar 
methods, imtil that is exhausted in like manner. 

Here an escheat would have taken place, before the passing of 
22 & 23 Vict. c. 35, s. 19. But now, by virtue of that enact- 
ment (see Rule 9) we begin again upon — 

13. The person who was last entitled to the land ; supposing, 
of course, that he is not the purchaser himself ; or, in 
other words, supposing that there has been a descent 
oast since the last purchase. The process then begins 
oyer again; but, in proportion to the nearness of the 
relationship subsisting between the person last entitled 
and the purchaser, a greater or less portion of the tracing 
will haye already been accomplished. For example, if 
the person last entitled was a son of the purchaser, then, 
since we haye already completely exhausted his paternal 
blood in our former tracing of the descent through the 
purchaser himself, we may go straight to the maternal 
line of the person last entitled. 

14. The rule admitting kinsmen of the half blood may thus 

be illustrated : — 

Only persons related to the root of descent by the half 
blood are inheritable. Therefore the issue by the second 
marriage of a person who is not a blood relation, but is 
placed in the pedigree only by reason of his or her 
marriage with a person who is a blood relation, are alto- 
gether excluded. This remark, of course, applies only 
to collaterals standing in the pedigree, not to ancestors ; 
because all ancestors are blood relations. 

Then consider the case of any pair of ancestors, — say 
the paternal grandfather and grandmother, — who are, of 
course, both of the whole blood to their descendant. In 
admitting their issue, we must admit first the issue of 
both of them, or their issue of the whole blood. But 
the issue of either of them, by a second marriage, will 
also be admissible; though at yery different stages of 
the descent. Issue by a second marriage of the grand- 
father, he being a male, will come in next after the Issue 

o2 
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of the whole blood. But issue by a seoond marriage of 
the grandmother, she being a female, must wait until 
after the grandmother herself has been reached ; which 
will not generally ooour until a much later stage. 

When we descend to issue more remote than sons, the 
question of half blood does not arise. It is indifferent 
by what wife the son of a grandfather leaves issue ; and 
the issue by the second marriage of such a wife are 
altogether excluded, as being strangers to the pedigree, — 
unless such wife should chance to be her former hus- 
band's cousin by blood, in which case she will come into 
her own proper place in the pedigree, as such cousin, 
and her issue by a second marriage will claim through 
her in her proper place, as being a blood relation, not as 
being the wife of her former husband. 

The labour of constructing the present chapter has been the 
most arduous part of the present work. The writer submits 
the result of his efforts, not without diffidence, to the candid 
consideration of his readers. 
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CHAPTER XYH. 



DETERMINABLE FEES. 



Modified fees differ from a fee simple in their limitatioD, whioh 
is to the grantee and his heirSy not simplj, but subject to some 
qualification of a kind permitted by the lawy whioh gives to the 
inheritance a more restricted character. In the case of base 
fees, the restriction is implied in the circumstances of their 
origin ; but in the case of other modified fees, it is expressed in 
their limitation. 

Such lawful qualification may be of three kinds : — (1) The 
succession of the heirs, instead of enduring for eyer, maj be 
liable to be cut short by the happening of a future events which 
limitation gives rise to a determinable fee ; (2) the heirs to whom 
the inheritance can descend may be restricted to the heirs of the 
body of a specified person (or persons), which limitation gives 
rise to a conditional fee at common law, and to a fee tail under 
the statute De Bonis; (3) the heirs to whom the inheritance can 
descend may be restricted to a particular clasSy where the word 
class is to be taken in a peculiar sense, to be hereafter explained, 
which limitation gives rise to the peculiar estate in these pages 
styled a qualified fee simple. 

In the limitation of a determinable fee, the limitation is The mode of 
expressed to be made to the grantee and his heirs until the hap* ^^ luaita- 
pening of some future event y which must be of such a kind tlmt it 
may by possibility never happen at all. For it is an essential 
characteristic of all fees, that they may by possibility endure 
for ever. (1 Frest. Est. 479.) A limitation to a grantee and 
his heirs until the happening of some event, which must in the 
nature of things happen sooner or later, passes no fee. If the 
happening of the event, though certain, is not fixed in point of 
time — that is, if it depends upon the dropping of a life or lives 
— the limitation, as will hereafter be seen, gives rise to an estate 
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pur autre f>ie. If the happening of the event is fixed in point 
of time, the limitation gives rise to a term of years, which, not- 
withstanding the naming of the heir, passes to the executor on 
the death of the tenant. (Litt. sect. 740.) Similarly, a limi- 
tation to a grantee and his heirs at the will of the grantor, will 
pass only a tenancy at will. (litt. sect. 82.) 

The language by which the future event is introduced into 
the limitation of a determinable fee may take either of the two 
following shapes : (1) until a specified contingency shall happen^ 
which may by possibility never happen ; or (2) so long as an 
existing state of things shall endurCy which is such that it may by 
possibility endure for ever. 

No particular phraseology is necessary to introduce the future 
event : until^ tilly so long aSy ichikty or any other equivalent words 
may be used, provided that they clearly express the dependency 
of the duration of the estate upon the future event. (" Quam* 
diUy dummodOy dum, quousquCy siy and such like." Shep. T. 123. 
" QuafndiUy dummodOy dunty quousquCy durantCy &c." 10 Eep. 41.) 
This proposition will best be illustrated by an examination of 
the various forms specified in the list given at p. 201, injra. 

The happening of the future event ipso facto determines the 
estate without any entry or claim by the person entitled to the 
possibility of reverter. 



Remarks This kind of limitation, where words of express limitation 

nunabie ' ojQ uscd to mark out an estate, which is by subsequent words 
^^^^^ ^ (being part of the limitation itself) made Kable to determine 
upon the happening of a whoUy disconnected future event, may 
conveniently be styled a dctenninabU limitation, Preston some- 
times uses the phrase collateral limitation in this sense. His 
definitions of a directy and of a collateral (or determinable) limi- 
tation, will repay careful attention : — 

" A direct limitation marks the duration of estate by the life 
of a person, by the continuance of heirs, by a space of 
precise and measured time: making the death of the 
person in the first example, the continuance of heirs in 
the second example, and the length of the given space in 
the third example, the boimdary of the estate or the 
period of duration. 
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'' A eollateral limitation, at the same time that it gives an 
interest which may [by possibiKty] have continuance for 
one of the times [marked out] in a direct limitation, 
may, on [the happening of] some event which it de- 
scribes, put an end to the right of enjoyment during the 
continuance of that time.*^ (1 Prest. Est. 42.) 
A determinable or collateral limitation is not confined to the 
limitation of determinable fees. Any estate, including an 
estate for life, and a term of years, may be made liable to de« 
termine in like manner. In the latter cases, the future event 
which is to determine the estate, is not necessarily an event 
which by possibility may never happen at all ; which rule, as to 
fees, arises only from the necessity that the collateral clause 
shall not be simply incompatible with the direct clause, but 
shall admit, by possibility, of the endurance of the estate limited 
in the direct clause to its full extent. When such a collateral 
clause is annexed to the limitation of any other fee than a fee 
simple, as, for example, to a fee tail (to A. and the heirs of his 
body J being lords of the manor of Dale), it is, of course, equally 
necessary that the determining event may be such as by possL-* 
bility may never happen.* 

Littleton styles such limitations conditions in late. (Litt. sect. 
380. See also, Plowd. 242.) They are not unfrequently styled 
conditional limitations; but this last phrase is commonly used 
in so many different senses, that to make use of it at all is 
only to invite obscurity and confusion. 

Determinable fees are divisible into two classes, according as How oon- 
the future event which may determine them — (1) is an event feeaiinpl©. 

* Thus it beoomes possible to saggest a more elaborate Bob-diYisioii of fees 
than that used in the text, as follows : — 

r 5. Fee simple determinable, 
giyen rise also, 6. Conditicmal fee determin* 
by means J able, 

3. Qualified fee simple, I of a collateral ] 7. Qualified fee simple deter- 

I clause, to minable, 

4. Fee taO, J I. 8. Fee tail determinable^ 

and 9. Base fees, which may at the present day take any shape in which a fee 
can be limited. ( Vide infra, p. 271 .) But though there is no reason to doubt the 
yalidity of any ox these determinable limitationB of different kinds of fees, the 
only one of them which has any practical interest or importance ia that aboye 
styled j^r exeelienee a determinable foe. See, however, p. 203, No. 11, ittfra. 



1. Fee simple, 

2. Conditional fee. 
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which admits of becoming .impossible to fiapjyen; such as the 
marriage of 0. D., which may become impossible by C. D/s 
^eath ; or (2) is an event which must for ever^ if it does not 
actually happen, remain liable to happen; such as the fallof a 
particular building. In the foimer case, if the event has not 
happened before the death of C. D., the determinable fee is by 
his death ipso facto enlarged into a fee simple. In the latter 
case the determinable fee can never be enlarged into a fee 
simple, except by a release of the possibility of reverter. 

The future event can admit of becoming impossible to happen, 
only when it is something to be done or suffered by a living 
person. In such cases the event, if it happens at all, must 
necessarily happen within the time prescribed by the rule against 
perpetuities. Therefore determinable fees of this type admit of 
executory limitations to take effect upon their determination. 
If any such executory limitation should exist, the determinable 
fee cannot, pending the possibility of its determination, be en- 
larged into a fee simple without a release of such executory 
' limitation. This fact has an important practical bearing upon 
the form of strict settlements. (See p. 202, infra. No. 10 of 
the list there given.) 

The following list of determinable or collateral limitations, 
which have been actually used, or proposed in books of authority 
to be used, in the limitation of determinable fees, will be found 
instructive. 

These limitations are partly limitations at common law, and 
partly limitations by way of use and by way of devise. But in 
all imitations contained in a deed, however they may take 
effect, the words " and his heirs," and also any valid clause 
operating by way of determinable or collateral limitation, have, 
so far as respects the duration of the estate limited, the same 
operation ; and this is true aUo of devises which contain words 
of strict limitation, 
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Examples of Determindbk Fees,* 

* 

1. Peers of the realm. Preston (1 Prest. Est. 443 ; ibid. 446} 

expressly lays it down, that lands may be limited for a 
determinable fee under this form. But the passages 
which he elsewhere {ibid. 431, note e) cites in support of 
such limitations (Co. litt. 27 a ; 2 Bl. Com. 109) refer, 
not to the limitation of the manor of Kingston Lisle 
to a man and his heirs being peers of the realm, but to 
the limitation of a peerage to a man and his heirs being 
lords of the manor of Kingston Lisle. " By this," says 
Lord Coke, '^he had a fee simple qualified in the 
dignity ; " where by fee simple qualified he means what 
is above styled a determinable fee. There does not seem 
to be any objection against such a limitation of lands ; 
because, though the peerage might not be limited to the 
heirs general, and thus a separation might occur between 
the heir to the peerage and the heir to the lands, the 
only result would be, that the fee in the lands would 
absolutely determine. (See p. 88, Eule 4, stipra.) 

2. Kings of Scotland. "King Henry the Third dedit 

manerium de Penreth et Sourby Alexandro regi Scotiw et 
heredibus suis regibus Scotiee." {Lib. Pari. Cited by 
Lord Hale, in note on Co. Litt. 27 a.) In the event, 
King Alexander died, leaving only daughters, and there- 
fore not leaving any heir who was King of Scotland ; 
whereupon King Edward recovered seisin of the manor. 
In limitations of this description, if the succession should 
be once interrupted by default of an heir qualified to 
succeed, the estate is gone for ever, and will not be re- 

* This list is partlj founded npon a list giren hj Preston (I Brest. Est. 
431 — 433) ; the references to which are distinguished by a peonliarly complicated 
inaoonracj. Preston cites among his references the case of Oocket y. Sheldon^ 
Sorj. Moore's Rep. Id, whereby he seems to have admitted into the list, as a 
tme specimen of the limitation now nnder oonsiderationy the limitation which is 
given in that case ; which, however, did in fact (for want of the word heirs) limit 
a determinable estate for Ufo. The present writer, following this example, has 
admitted another like instance. (No. 12.) 

For some remarks upon the << special limitation" of the patronage of the 
hospital of St. Ejfttharine, mentioned by Lord Hale in note 6 on Co. Litt. 27 a, 
Bee p. 89, supra. This Ib, at aU events, not a determinable fee. 
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Examples of viyed by the subsequent oomiug into existence of an heir 

d^inablo fulfiUing the description in the limitation. (1 Prest. 

Est. 448, 444.) 

3. Tenants of the Manor of Dale. (Co. litt. 27 a ; 2 BL 

Com. 109.) 

4. Being lords of a particular manor. (Wooddeson, Vinerian 

Lectures, vol. 2, p. 9. To this type also belongs the 
limitation of the peerage of De Lisle, referred to in Co. 
Litt. 27 a and 2 Bl. Com. 109.) 

5. As long as such a tree shall grow. (11 Rep. 49 a ; E[itchin, 

Jurisdictions, 5th ed. p. 801.) 

6. As long as such a tree stands. {Idle v. Cook^ 1 P. Wms. 70, 

at p. 76 ; 2 Ld. Eaym. 1144, at p. 1148 ; Shep. T. 101.) 

7. As long as the Church of St. Paul shall stand. (Plowd. 

557.) 

8. As long as he shall pay 20a. annually to A. (Plowd. 557.) 

Here "he" and "A." are loosely used to include their 
respective heirs. (And see Shep. T. 101.) 

9. So long as B. hath heirs of his body. (Co. Litt. 18 a; 10 

Eep. 97 b ; Plowd. 557 ; Cro. Jac. 593 ; Finch, Law, 
p. 112 ; 10 Vin. Abr. 233 = Edate, 1. 10, pi. 2 ; 
Idle V. Cooky ubi supra; Watk. Desc. 211.) Here B. 
must not be the same person as the donee. For further 
observations, see p. 268, infra. 
10. Till the marriage of a person shall take place. (1 Prest. Est. 
432 ; ibid. 442.) The authorities cited by Preston (Cro. 
Jac. 593 ; 10 Yin. Abr. 233) make no mention of any 
such limitation ; but there is no doubt as to its validity. 
In strict settlements of real estate, made by a settlor in 
contemplation of his marriage, the limitations regularly 
begin with a limitation to the use of the settlor and his 
heirs until the solemnization of the intended marriage. 
Thereby the settlor takes a determinable fee, which will 
ipso facto become a fee simple if either of the parties to 
the intended marriage should die before its solemnization. 
Since a determinable fee limited in this form must 
necessarily determine, if at all, within the time pre- 
scribed by the rule against perpetuities, it admits of, 
and it is in practice always followed by, sundry ezecu- 
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tory limitations to take efieot upon its determination, Exampleeof 
that is, upon the solemnization of the marriage; and fees,""*^ 
therefore such a determinable fee wiU not, before the 
solemnization of the marriage and during the joint lives 
of the parties, admit of enlargement into a fee simple, 
except by the release of these executory limitations ; and 
these, being partly in favour of the issue of the marriage, 
who by hypothesis are not in being, cannot be released. 
Therefore, in order to prevent the inconvenience which 
would result during the lives of the parties from the 
making of the settlement, in case the intended marriage 
should not be solemnized, it is proper to insert into the 
settlement a proviso that, in case the marriage shall not 
be solemnized within a specified time (usually twelve 
months) after its date, the uses of the settlement shall 
be void and the lands shall revert to the use of the settlor 
in fee simple. 

It is not necessary that the marriage should be the 
marriage of the grantee himself. See Lord Nottingham's 
observations in Soicard v. Duke of Norfolk^ 2 Swanst, 
454, at p. 461. 

11. Till C. returns from Borne. (Feame, Cont. Bem. 12 ; and 

Butler's note at p. 13. See also the observation of Ser« 
jeant Maynard, in the Duke of Norfolk^ 8 Case^ 3 Oh. Ca. 
1, at p. 46, that a limitation. To one and his heirs fnales, 
till such a one returns from Rome^ is good ; which is an 
example of a determinable fee tail.) 

12. Till A. [the grantor] makes I. 8. [a stranger] bailef/ of his 

manor. (Lord Hale, in Co. Litt. 42 a, note 6.) In the 
case cited, the limitation was not to the grantee and 
his heirs, and it therefore passed no fee, but only a 
determinable estate for life. There is no reason to 
doubt that the clause would be valid in the limitation 
of a fee. 
) 13. Until B. [the grantee] go to Borne. (Shep. T. 125.) 

14. Until he [the grantee] he promoted to a benefice. {Ibid.) 
i 15. Until such time as [the grantee] his heirs, executors, or ad" 

e* ministratorSy shall make default in payment of any of the 

i 
ft 
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laid turnn: — viz., certain instalmenta eaoh of 201.^ one 
such to !)eoome payable at Miohoelmas in every yosr, 
until the total sum of 800/. Bhonld have been paid. (1 
I^eon. 33.) This form occurs in a security taken hy the 
Bxcbequer in Queen Elizabeth's reign, from a crown 
debtor. The form next following was a part of the same 
limitation. 

16. Until [the Queen] her heirs and gitccestort thall hare received 

of the issues and profits [of the lands] such sums ofmoney^ 
parcel of the said debt, as shall then be behind and unpaid. 
(1 Leon. 33.) The ultimate limitation was to the crown 
debtor in fee simple. The limitations, to the crown 
upon default in payment of the instalments, and to the 
debtor upon satisfaotion of the debt out of the rents and 
profits, are of course not remainders, but esecutoiT' 
limitations. 

17. Until B. [the grantee] pay to A. [the grantor] 20/. 

(Shep. T. 125.) 

18. Until the feoffor pay 100/. to [the feoffee"] or his heirs. (Co. 

Litt. 248a; and see 10 Rep. 41 b.) 

19. Doneo et quousqne /. 5. shall pay to the feoffor,' or to kia 

heirs, one thousand pounds, (Dy. 300 b, pi. 39. Com- 
pare ibid. 298 b, pi. 30.) 

Upon the view taten in equity of such limitations, see 
Blftg)-are v. Clunn, 2 Vero. 576 ; Thotnasin t, Macktcortfiy 
Carter, 75. 

20. Fhr, during, and until any son that the feoffor shall beget of 

the body of his said wife shall accomplish the age ofticenty- 
one years. (Dy. 300 h, pi. 39; Cocket v. Slieldon, Serj. 
Moore's Eep, 15. See also LethieuUier y. Tracy, 3 Atk. 
774, Arabl. 204; Spencer v. Chase, 10 Yin. Ab. 203; 9 
Mod. 28; Dy. 124 a, pi, 38; where a similar limitation 
occurred in a will.) The form of the limitation in Dyer 
and Moore was, To (he use of the wife, until, &o. ; which 



* The -watA feoffor seems in tbe flrst-citcd pawia^ot Dyer to be twice printed 
tor fcnffie . Tlio inintabe makes no difference to the nature of the limitation. In 
Dy, 2U8b, pi. 30, the words arc, "until such time aatlicKiid feuffur sliould pay 
to the feoffee or liiB heirs one hundred pounds." 
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only gave her a determinable estate for her own life. Exampjleaof 
Had it been. To the use of the wife and her heirSj until, fees. 
&o., she would have taken a determinable fee. 

21. That theyy or the survivor of them, or the heirs of the sur- 

vivor, should^ out of the lands by the rents, issues and 
profits, or by the sale of the whole or so much as should 
be necessary, ram so much as should be sufficient for the 
payment of debts, legacies, andfu)ieral expenses ; and then, 
&o. {Bagshaw v. Spencer, 1 Ves. sen. 142. This devise 
gave a legal fee to the devisees ; per Lord Hardwioke, at 
p. 144.) - 

22. In trust to pay his sister E. "W. an annuity of 100/. till his 

debts and legacies tcere paid; and after, &c. {Wellington 
V. Wellington, 1 W. Bl. 645. The estate of the trustees 
is styled a " base fee, determinable on the payment of the 
testator's debts and legacies out of the profits of the 
estate ; " see p. 647. And see Murthuaite v. Jenkinsony 
2 B. & C. 357.) 

23. In trust, till the rents and profits of [the lands] shall raise 

and pay the several legacies and bequests mentioned in the 
testator's will. {Shields v. Atkins, 3 Atk. 560.) 

24. To the use of certain persons until they made a good and 

sufficient lease [of the lands] by indenture for a term of 
forty years. {Lusher v. Banbong, Dy. 290 a.) 

25. William, Earl of Bath, in 6 Jao. levies a fine with pro* 

clamations, and '' declares the uses of this fine to William, 
Earl of Bath, and to his heirs, until he otherwise should or 
did dispose of the same J* {Earl of Bathes Case, Carter, 96. 
See also Clerks Case, 6 Bep. 17.) If this limitation had 
occurred in an assurance made at the common law 
instead of under the Statute of Uses, it is conceived 
that the addition of the words in italics would have had 
no more effect than the conmion, but superfluous and 
nugatory, addition of the words, and assigns, to a limi- 
tation in fee simple. 

26. " One devised land in London to the prior and convent of 

B. ita qtiod rcddant annuatim decano et capitulo Sancti Pauli 
14 marks ; and if they fail of payment, that theip estate 
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shall oease, and that the said dean and chapter and ther 
successors shall have it/' (1 Eq. Ca. AJb. 186, pi. 3.) 
The gift over was held to be Toid, on the gTOnnd thai 
the first devise carried a fee and left nothing to be dis- 
posed of; and the above-cited account remarks, that 
executory devises had not yet been recognized by the 
Courts. But even if executory devises had then been 
recognized, this gift over seems clearly to be void for 
remoteness. 

Th« disUno- When the future event which it it should happen will de- 

detenninable terminc the estate, [is an act to be done by the grantee, or 

wd UmTto- depends upon the will of the grantee, as his marriage, £he doing: 

tionj irpon of the act under such circumstances bears a close resemblance to 

oonditioo. 

the breach of a condition that the grantee shall not do the act. 
These cases of determinable limitation are therefore liable to be 
confused with limitations upon or subject to a condition, giving 
a right of entry upon a breach by the grantee ; from which they 
nevertheless differ very widely. (1) In the limitation of a 
detenninable fee, the doing by the grantee of the act which is 
to determine the estate, is made a part of the limitation itself, 
and the doing of the act wiU ipso facto determine the estate 
without any entry or claim on the part of the person entitled to 
the possibility of reverter. (Plowd. 242.) But where an estate is 
limited in fee simple, and the limitation contains no qualification, 
but, externally to the limitation, though in the same deed, or m 
another deed delivered at the same time, is contained a condition 
by a breach of which the fee simple is liable to be defeated : a 
breach does not ipso facto avoid the estate, but only makes it 
liable to be avoided by the entry of the person entitled to the 
possibility of reverter. No estate of freehold can be made to 
cease, without entry, upon the breach of a condition. (Co. litt. 
214 b.) (2) Conditions which are annexed to or are in de- 
feasance of a fee simple, are subject to the common law, and are 
governed by the learning of common law conditions ; because 
the statutes by which the common law learning applicable to 
conditions annexed to estates has been modified, are restricted to 
conditions annexed to estates which ore less than a fee. (See 
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32 Hen. 8, c. 34, s. 1 ; 22 & 23 Vict. c. 35, s. 3 ; the Convey- 
anoing Act of 1881, bs. 10, 12.) 

The rule against perpetuities f onns no part of the oommon 
law ; and the opinion which has been held by some text writers, 
that such conditions are within the rule, does not seem to be 
•well founded. {Vide supra, p. 152.) 

In Be MachUj 21 Ch. D. 838, the question seems to have A modem 
been thought not entirely free from doubt, whether a deter- 
minable fee could be limited to A. and his heirs until A, shall be 
declared a bankrupt. The learned judge expressly declined to 
give an opinion upon the question ; and at p. 843, he seems not 
to have distinguished the particular question of this particular 
limitation, from the general question '^ whether an estate in fee 
simple can be subject to a conditional limitation, or not;'' by 
which he seems to have meant, whether the limitation of a 
determinable fee is valid. . He did not advert to the circum- 
stance, that in all strict settlements of real estate the validity of 
such limitations is assumed. The authorities above cited seem 
to be sufficient to remove all doubt as to their validity. 

The limitation in Be MachUj upon which the discussion arose, 
was held to be a limitation subject to a condition, and not a 
conditional (or determinable) limitation; and the condition, 
being in absolute restraint of the alienation of a fee simple, 
was held to be void, as being repugnant to the nature of the 
estate. 

All modified fees confer upon the tenant the same absolute AHmmfa'mi of 
right of user, and to conmiit unrestrained and unlimited waste, fe^|^™*^ 
as a fee simple. They do not necessarily confer the same right 
of alienation and devise. 

The power of the tenant of a determinable fee to alienate or 
devise cannot, properly speaMng, be said to be in any way 
restricted; but his alienation will not create a greater estate 
than he himself has. lie may aliene at pleasure, and the assign 
or devisee takes a like estate of inheritance, determinable upon 
the happening of the event which would have determined it in 
the hands of the donee or his heirs. 
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There seems to be nothing in the Settled Land Act, 1882, to 
modify in any way the right of alienation incident at oommoii 
law to the estate of the tenant of a determinable fee. Xt im 
not improbable that, in sect. 58, sub-s. (I), (vi), of that 
the words ^' conditional limitation " mean a determinable lint 
tion at common law, such as has formed the subject of this 
chapter ; but those words are there expressly confined to deieiinin- 
able limitations of estates for life, estates pur autre rie^ and 
of years ^' determinable on life." 



j^ti^aTTf la'rf-igaa*^— ^- ' ^ — < 
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CHAPTEE XVIII. 



CONDITIONAL FEES. 



Thb law relating to conditional fees which can now subsist only 

in hereditaments other than tenements, and (by analogy) in 

copyholds of manors in which there is no custom of entail, is a 

very obscure subject of research. The most eminent authorities 

are sometimes at variance, and the living tradition of modem 

practice is almost entirely wanting. But of the questions which 

have been raised some, even before the statute De DoniSy were 

probably matters of more curiosity than practical importance ; 

and others rather illustrate the diflSculty of reconciling the rules 

governing these estates with general principles, than throw any 

doubt upon the rules themselves. 

A conditional fee may be defined in limine as a species of Deanition, 
estate limited upon or subject to (that is, defeasible upon breach their limlta- 
of, or to be confirmed, or enlarged, upon performance of) a 
condition ; the nature of the estate, and the nature of the con- 
dition, being reserved for subsequent remark. But this definition 
is subject to the observation, that the rules governing these fees 
rest upon a special basis of their own, and are not in accordance 
with the general law applicable to estates upon condition. 

The conditions admissible for the purpose of creating a con- 
ditional fee are restricted to a single type, which always takes 
the form of a limitation expressed to be to the heirs of the hodtj 
of the donee or donees, either generally ^ or to a special class of 
Buoh heirs. The word heirs limits a fee, or estate of inheritance ; 
•while the imposed restriction prevents the fee from being a fee 
simple in the proper sense of the term. The different forms 
assumed by this kind of limitation, which require to be noticed 
as illustrating the law of entail, are as follows : — 
(1) To the heirs of the body ; (2) To the heirs male of the 
body ; (3) To the heirs female of the body ; 

C.K.P. p 
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(4) To the heirs of the body of the donee hy a particular wife 
(or husband) : the person designated as wife (or husband) 
not necessarily being married to the donee at the time of 
the gift, but being by possibility capable of such marriage ; 
(5) To the heirs male of the body of the donee by a par- 
ticular wife (or husband) ; (6) To the heirs female of the 
body of the donee by a particular wife (or husband) ; 

(7) To the heirs of the bodies of two persons lawfully married, 
or by possibility capable of lawful marriage, the two per- 
sons being both named as donees in the gift ; (8) To the 
Jwirs male of the bodies of two such persons as aforesaid ; 
and (9) To the hnrs female of the bodies of two such 
persons as aforesaid. 

Nature of The phrase heir male imports not only that the heir must be a 

eirs special, j^^j^^ |j^^ ^^ ^^^ Jjq xoMsi be able to deduce his descent solely 

through males. And similarly of heir female. (litt. sect. 24, 
and Lord Coke's comment.) 



The special 
heir must be 
heir of the 
body. 



Any similar restriction to a siagle sex, if attempted, in a deed 
or on a feoffment, to be imposed upon the heirsy as by limitation 
to the heirs male, is void, and the grantee takes a fee simple, 
(litt. sect. 31.) The law arrives at this construction, by reject- 
ing the word male, upon the principle, ut res magis vakat quam 
pereat. (Co. Litt. 27 a, b.) And upon the same principle, if 
gavelkind lands be limited to A. and his eldest heirs, or if com- 
mon law lands be limited, in a deed or on a feoffment, to A. and 
the eldest heirs female of his body, the word eldest wiU be 
rejected, to give effect to the limitation. But in a wUl, a limita- 
tion to A. and his heirs male wiU create an estate in tail male : 
the words, " of his body," being supplied by construction of law. 
(Co. Litt. 27 a ; Baker v. Wall, 1 Ld. Raym. 185.) This is 
therefore no exception to the rule, that restrictions in point of 
sex cannot be imposed upon heirs general. 



In what sense The restricted nature of this limitation was, at a period so 
is oonditioiua. ©arlj ^ ^ be almost beyond the reach of history, construed by 
the courts as beiog in the nature of a condition; and the limita- 
tion as being therefore in the nature of a limitatuyn upon condition. 
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And ihey seem to have regarded the condition as to some extent 
uniting in itself contradictory characteristics: being partly in 
the natore of a condition which by its performance would 
confirm, or enlarge, the estate, and partly in the nature of a 
condition always remaining liable, by a breach, to defeat the 
estate. For — 

(1°) As soon as an heir of the prescribed class was bom {post 
prolem suscitatam) this was held to be for some purposes a per- 
formance of the condition, so as for some purposes to enlarge 
the conditional fee into a fee simple ; namely, so far as to enable ' 
the donee (1) to aliene the lands for an estate of fee simple 
absolute ; (2) to forfeit, including under that word escheat by 
attainder of felony besides forfeiture for treason ; (3) to charge 
with incumbrances which were as indefeasible as if created by a 
tenant in fee simple. (Co. Litt. 19 a.) And (4), in the case of 
a gift either to a donee and his or her issue by a particular wife 
or husband, or to two donees and their joint issue, birth of the 
prescribed issue had the effect of enlarging the possible course of 
descent, so as to make it include issue of the donee, or of the 
survivor of two donees, by another wife or husband; as will 
presently be explained more at large. 

If the donee of the conditional fee aliened before such issue 
bom, his alienation would bar his own issue, if bom afterwards, 
giving the assign an estate which endured so long as such issue 
should exist ; but such alienation would not bar the donor of his 
possibility of reverter on failure of such issue. (Co. litt. 19 a.) 

But this fulfilment of the condition, by having issue of the Thedeecentof 
prescribed class, was not an absolute fulfilment once and for all : fee.^ 
the estate was not thereby converted into a fee simple for all 
purposes, and the condition for some purposes still remained on 
foot; for— 

(2°) If the donee, after birth of the prescribed issue, did not 
aliene, but suffered the estate to descend, it followed the pre- 
Boribed course of descent, and none but heirs of the prescribed 
class could take ; but these could take to the exclusion of the 
heir general, in case he (or she) happened not to be of the 
prescribed class. (Co. Litt. 19 a; and Harg. n. 4 thereon.) 

p2 
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That is to saj, the special heir per forffuun doni is not neo&BaajnIy 
identical with the heir general. This proposition involves an 
anomaly, seeing that by this means the oonrse of desoent hy 
common law could be diverted into a different chonneL Far 
example, if a man should die leaving two sons ; and afterwards 
the elder son should die leaving only a daughter, in this oase the 
daughter is the heir general of the first mentioned person ; Irat 
the heir male is the younger son, or (after his death) his male 
issue ; and under a limitation to the first mentioned person and 
the heirs male of his body, the younger son and his male issue 
would inherit, to the exclusion of the heir general. Similarly, 
if a man should die leaving a son and a daughter, the son, 
whether elder or younger than the daughter, is the heir general; 
but, under a limitation to the first mentioned person and the 
heirs female of his body, the daughter, whether elder or younger 
than the son, would inherit ; in this oase also to the exclusion of 
the heir general. 

This doctrine of desoent probably admits of no dispute in 
regard to conditional fees ; and it undoubtedly admits of no 
dispute so far as fees tail are concerned. (litt. sects. 21 — 25.) 

The heir (of the prescribed class) coming in by desoent, had, 
whether he had issue or not, exactly the same power or capacity 
to alienate, forfeit, and charge, as the original donee had after 
birth of the prescribed issue. 

If the succession of the special heirs came to an end without 
any alienation having been made, the donor's possibility of 
reverter became an interest in possession. 

The pofiBible As has been briefly mentioned, a conditional fee limited to the 

deaoent is heirs (whether general or special) of the body of a donee by a 

oondhional particular vdfe or husband, or to the heirs of the bodies of two 

J®® ^J^ ^0' * persons lawfully married, or capable of lawful marriage, had a 

remarkable characteristic, particularly referred to in the preamble 

to the statute De Donis by which conditional fees were converted 

into fees tail ; namely, that, after tame of the prescribed kind had 

been born^ the estate might, in default of such issue, descend to 

the issue of the donee, or of the survivor of the two donees, by 

another wife, or husband, as the oase might require. That is 
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to say, the birth of issue of the prescribed class would prac- 
tically convert what might be styled a gift in special tail at 
common law into a gift in general tail at common law. This 
proposition is deduced by Lord Coke as a conclusion from the 
doctrine^ (1) that, the survivor being the wife, her second hus- 
band, after birth of issue by her, should be tenant by the 
curtesy (2 Inst. 336 ; the 4th resolution in Paine^s Case, 8 Rep. 
34, at p. 35 b) ; and (2) that, the survivor being the husband, 
his second wife should have dower. {Ibid, at p. 36 a.) Accord- 
ing to Lord Hale, this peculiar characteristic did not apply to 
conditional fees created by gift in frankmarriage. (Co. Litt. 
19 a, n. 3.) By the statute De Danisj conditional fees were 
deprived of this peculiar quality ; and the descent of such con- 
ditional fees, which were transmuted by the statute into what 
are now styled estates in special tail, was thenceforth restricted 
solely to the issue of the donee or donees. 

With conditional fees as above defined and discussed, Preston Certain fees 
has also classed limitations made to a man and his heirs gene- oOT^on^^^ 
rally, if he shall have heirs of his body. (2 Prest. Est. 292.) In ^^^^^^ 
a series of eight elaborately-constructed propositions, in which conditional 
he defines and sums up the principal characteristics of conditional 
fees, he carefully provides for the inclusion of limitations of this 
type. {Ibid. 320, 321.) 

This usage is not peculiar to Preston ; for distinct traces of it 
may be found in Lord Coke and other authors. He is, how- 
ever, more systematic and elaborate in his adoption of it, and in 
his treatment of conditional fees as being only one class of fees 
limited upon condition. But he expressly lays it down, that 
conditional fees of this latter type "are governed by the general 
rules of law, as distinguished from the law applicable to con- 
ditional fees properly so denominated." (2 Prest. Est. 292.) 
From this passage it appears, both that these limitations are 
more properly styled limitations subject to a condition, and are, 
in fact, governed by the common-law learning applicable to 
estates upon condition, and also that Preston fully admitted the 
difference between them and conditional fees properly so called. 

The condition annexed to this kind of limitation, is an express 
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condition properly so called; and (unlike the quasi-condition 
supposed to be implied in the limitation of a conditional fee 
proper) it is fulfilled, once for all, and to all intents and pur- 
poses, by birth of the prescribed issue, whereby the estate 
becomes ipso facto a fee simple absolute. 

Since these limitations differ so widely from conditional fees 
properly so called, it does not seem to be expedient to class them 
together. It is superfluous to say that these limitations do not 
occur in practice. 
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CHAPTER XIX. 



QUALIFIBD FEES SIMPLE. 



There remoiiiB another kind of limitation allowed l)y the com- 
mon law, in the nature of an express modification of a fee 
aimplo, and gi^g rise to an estate of inhoritanot?, which, Biuce, 
in the opinion of Preston, it is imdoubtedly valid, rctiiiires to 
be mentioned ; and the recent ease of BInke v. IIi/iicn, which is 
disouased at the end of this chapter, shows that its possible 
occurrence in practice ia a matter which needs to he considered 
hy the conveyancer. It may conveniently be styled a qualified 
fee eimpld. 

It clearly appears from Litt. sect. 354, as explained by Lord Their natnie 
Coke's comment, that, by the common law, a fee may be ex- limitation, 
pressly limited to a man and the heirs of any ancestor, in the 
paternal line, whose heir he is. Littleton declares that a limi- 
tation must be made in this form, by a feoffee who is seised 
in fee simple subject to a condition to re-infeoff " many 
men " — pluaors homes — jointly in fee simple, in case all of them 
should die before any feoffment has been made pursuant to the 
condition. Under such ciroumstanoes he lays it down, that the 
feoffment should be made to the heir of the last survivor, 
habendum to biTTt and the heirs of the aforesaid survivor. 

The simplest example of this kind of limitation would occur, 
if the heir of the last survivor should be his son ; in which case, 
by following Littleton's directions, we should arrive at a limita- 
tion to a man and his heirs ex parte paternd, eo as to exclude 
altogether from the succession the heirs ex parte mattrnd ; who, 
if he had taken a fee simple absolute, since he would have taken 
it by purchase and not by descent, would have been entitled to 
Buoceed on a failure of the heirs ex parte palernd. 

The fact that, by the common law, a seisin in fee simple, 
which bad been acquiied by desoent from a father who had 
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come to the estate by way of purchase, excluded the heirs of the 
son ex parte matemdy supplies the motive which induced Littletoii 
to prescribe the adoption of this limitation under the abore- 
mentioned circumstances. To state the case more generally, a 
seisin in fee simple acquired by descent from any ancestor who 
had come to the estate by purchase, excluded all heirs of the 
descendant who were not of the blood of the ancestor. The 
change in the law of descent effected by the Descent Act, 344 
Will. 4, c. 106, s. 2, does not seem to have made any difference, 
so far as regards the method prescribed by Littleton for attaining 
the object which he had in view. Under the same oircumstanoes 
as those supposed by him, it would still be necessary to make 
the same limitation in order to fulfil the condition T^hich be 
supposes to have been imposed. The substitution hy the 
Descent Act of the last purchaser as the root of descent, in the 
place of the person who last had seisin in deed of the lands, 
confines the inheritable blood to the blood of the last purchaser 
quite as strictly as the rule of the oonmion law. And though 
a later enactment, 22 & 23 Vict. c. 35, s. 19, has now introduced 
a possibility that, under peculiar circumstances, persons might 
inherit who are not of the blood, this contingency contains 
nothing to affect Littleton's directions. If that contingency 
should happen, its effect will be precisely the same in whatever 
way the limitation is made. 

There seems to be no sufficient reason to suppose that the 
Descent Act has in any way affected the validity of these limi- 
tations at common law. And it will presently be shown, by 
what are conceived to be irrefragable arguments, that this 
statute has expressly provided a new method of limitation, by 
which precisely such a fee as that described by Littleton can at 
this day be limited ; so that, if the statute has, in this respect, 
any effect at all, its effects are, at all events, restricted to pre- 
scribing a new method of limitation, without affecting the 
validity of the estate. 

The course of Here the course of descent does not differ, so long as the 
estate endures, from the course of descent which would have 
been taken by a fee simple absolute, upon the hypothesis that it 
had actually descended from the specified ancestor; but in a 
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certain sense* it may be said that the quantum of the estate 
differs, the descent being restricted to one class only of the 
heirs, and the estate determining with the exhaustion of this 
class. Here the word class is used to denote those heirs of the 
descendant who are also among the heirs of the specified ancestor. 
Where the descendant is the son, such heirs are frequently 
classed together as the heirs ex parte paternd ; but in the case of 
more remote descendants, such classes of ancestors less often 
require to be mentioned, and have not acquired special names. 
It will appear, however, from some subsequent remarks, that 
this language about restriction of the descent to a class of heirs^ is 
somewhat confusing and misleading. The simplest point of 
view is to regard one person as being substituted for another as 
the root of descent. When we say that the descent is restricted 
to the heirs ex parte patemdy we only mean that the descent is to 
be traced from the father, subject to the hypothesis that he has 
had at least one son. 

Preston has treated limitations of this kind with considerable 
detail in the first volume of his Treatise on Estates, pp. 449—475. 
He makes it quite plain that he intended to mark off this estate 
into a separate class, not merely to classify it among the other 
fees usually collected under the terms qualified fecy or qualified or 
base fee ; which terms, as above mentioned, are commonly used 
to include all fees, except fees simple (absolute) and conditional 
fees. He remarks, that a passage of Blackstone, 2 Bl. Com. 
222, may seem to throw doubt upon the existence of this species 
of estate; but expresses the opinion, "That the authority of 
Littleton, and of Lord Coke, establish in the most decisive 
manner the certainty of its existence." (1 Prest. Est. 469.) The 
present writer formerly entertained some suspicion that this 
peculiar estate owes it existence to Littleton's ingenuity in sug- 
gesting a hypothetical case. But the case of Blake v. Hynes 
rather suggests the conclusion, that Littleton's observations may 
have arisen from the tradition of an ingenious device actually 



* In the senBe, at all events, in which an estate pur autre vi$ is said to be lera 
in quantum than the estate of a tenant for his own life. But Preston thought 
that the distinotion in quantum was of a much mote serious nature. For some 
zemarks upon his doctrine, see p. 223, infra. 
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used to extricate a olient from an awkward position, whioh 
would at first sight seem to leave open no course by which he 
could precisely fulfil the condition imposed upon him. From 
Lord Coke's language it is clear that Littleton's meaning needed 
interpretation, and had in fact been misunderstood. This shows 
that the device in question could not have been common. 

Diflting^ifllied The rare occurrence of this species of estate, if it ever has 

rrom other . , , 

fees. actually occurred, has prevented it from receiving much notice. 

The present writer is not aware of any authorities other than 
those above cited,* who have made it the subject of express, dis- 
cussion ; and this remark is meant to be exclusive of Blackstone, 
as will presently be shown more at large. Though it has no 
great practical importance, the mode of its limitation is too 
remarkable to be passed over in silence ; and it requires to be 
separately classed. It differs in a marked manner from a deter- 
minable fee,t since it is limited by restriction to a particular 
class of the heirs, and not by reference to the happening of a 
future event. It still more evidently differs from a conditional 
fee, because, so long as it endures, the powers of the tenant are 
neither enlarged nor abridged by anything in the nature of the 
performance of a condition. It is manifestly quite distinct from 
a fee tail, because (among other reasons) the issue had never 
any claim against the alienation, by whatever assurance it might 
be effected, of the ancestor ; whereas, even at the present day, 
not all assurances of the ancestor will bar the issue in taiL And 
it differs from a base fee, as defined in these pages, too obviously 
for the difference to require particular mention. 

* Freeton cites Fleta, lib. 3, c. 3, as giving a definition of these fees. (1 Prest. 
Est. 449, note ff.) There is, however, nothing about them in that chapter ; — a 
fact which will surprise no one who is familiar with the inaccuracy of the 
references in Preston's works. Those deeply-learned .treatises seem to have 
been issued from the press uncared for except by the printer's devil. There is 
probably something about these qualified fees somewhere in Fleta; but the 
present writer, in the course of a somewhat cursory inspection of what seemed 
to be the most probable places, has not been able to find any reference to them. 
An exhaustive search would hardly have repaid the trouble. Fleta's definition, 
in Preston's version of it, is couched in wide and somewhat vague terms ; and it 
appears to go beyond what is laid down by Littleton and Lord Coke. In so far 
as fleta concurs with Littleton and Lord Coke, his authority seems to be super- 
fluous : in so far as he goes beyond them, he does not seem to be entitled to 
extraordinary Teneration. 

t Preston, though he thought that, for purposes of alienation, this kind of 
fee has the quality of a determinable fee, nererthelesa recognizes a mat^rift! 
difference between them. (1 Prest. Est. 468.) 
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The passage of Bifiokstone above referred to, as seeming to Supposed 
throw doubt upon the validity of qualified fees simple, is in derived from 
reality foreign to the purpose. Blaokstone is endeavouring to ^^' 

account, upon principles of archaic feudalism, for the rule of the 
oommon law, that, though heirship under a fee simple was 
deduced from the person last seisedj and though heirship, in 
respect to a fee simple, included collateral heirship, yet no one 
might inherit who was not of (he blood of the original purchaser. 
It is evident that under certain circumstances, this rule might 
restrict what would have otherwise been the descent, if the rule 
had merely prescribed that descent should be traced from the 
person last seised. If a man had acquired a fee simple by pur- 
chase, and this had descended upon his son as heir-at-law, and 
the son had subsequently died intestate, leaving no (known) 
heir ex parte paternd^ then the lands would escheat to the lord 
sooner than pass to the heirs ex parte matennd. (litt. sect. 4.) 
These last-mentioned heirs are among the heirs of the person 
last seuBod, but they do not fulfil the other prescribed condition, 
that they must be of the blood of the first purchaser. Black- 
stone remarks, that this feature of the law of deseent was 
entirely unknown to the Jews, Ghreeks and Eomans, and that it 
is almost (he might probably have omitted this last word with 
perfect safety) peculiar to our own laws and those of a similar 
original. (2 Bl. Com. 220.) 

In endeavouring to^ account for the above-mentioned rule, 
Bkckstone begins by considering the question of the admission 
of collateral heirs. He adduces much learning of a highly 
questionable character ; and his doctrine is not perfectly intelli- 
gible and consistent with itself. He lays it down that, when 
feuds first began to be hereditary (and it is difficult to guess 
within several centuries what epoch is here referred to) no one 
could inherit except the issue of the purchaser; but that, at 
some subsequent period, " in process of time, when the feudal 
rigour was in part abated," it became the custom, in the grant 
of a feud which was in iaxstfeudum novum (by which Blackstone 
means, a feud acquired by purchase) to express that it should be 
held ut feudum antiquum, that is to say (as Blackstone under- 
stands the phrase) with all the qualities which it would have 
had, if it had in fact descended from the grantee's ancestors. 
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He supposes that by this device the collateral heirs, of any 
degree of remoteness, acquired their right of succession ; because, 
even under the strictest rigours otfeudum namm^ after a descent 
once cast, some collateral heirs of the person last seised were let 
into the succession ; and the longer the descent was continued, 
the more extensive was the admission of the collateral heirs ; so 
that, if by a feigned supposition it was imported into the original 
grant to the purchaser, that he should take upon the same terms 
as if the feud had in fact descended upon him from his ancestors 
indefinitely, without specifying any one in particular, collateral 
ancestors of any degree of remoteness might be brought into the 
succession. 

Blackstone sums this up as follows : — '' Of this nature are aU 
the grants of fee-simple estates of this kingdom ; for there is 
now in the law of England no such thing as a grant of B,feudutn 
novumy to be held ut novum : unless in the case of a fee-tail, and 
there we see that this rule is strictly observed, and none but the 
lineal descendants of the first donee (or purchaser) are admitted ; 
but every grant of lands in fee-simple is with us B,feudum novum 
to be held ut antiquum^ as a feud whose antiquity is indefinite : 
and therefore the collateral kindred of the grantee, or descen- 
dants from any of his lineal ancestors, by whom the lands might 
possibly have been purchased, are capable of being called to the 
inheritance." (2 Bl. Com. 222.) 

There is no need to pursue the further refinements by which 
the learned author, having accounted after a fashion for the ad- 
mission of collaterals, proceeds to give some semblance of a 
reason for the exclusion of all who are not of the blood of the 
first purchaser. These speculations, though their ingenuity may 
amuse, would scarcely at the present day be gravely proposed as 
resting upon a historical basis. And it is evident, that Black- 
stone had not in his eye any such limitation as is now being 
considered, and that his remarks, whether well or ill-grounded, 
contain nothing which is opposed to its validity. The question 
is not, to adopt Blackstone's phraseology, whether a fee can now 
(independently of the statute De Bonis) be limited ut feudum 
novum ; but whether, granting that every fee must be limited 
ut feudum antiquum^ the precise degree of the antiquity may law- 
fully be specified. Blackstone's contention, that where no 
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precise degree is specified, the degree is, for certain purposes, 
taken to be indefinite, would not prove that the degree may not, 
for certain purposes, and in a certain sense, be precisely defined. 
Sut the strongest objection against founding any argument 
against the validity of qualified fees simple upon these remarks, 
is to be found in the nature of the remarks themselves. 
Whether it was judicious in a lawyer, when writing a treatise 
for purposes of practice, to enter upon vague speculations (for 
"which no sufficient materials at that time existed) into the 
primeval origin of the laws, instead of confining his attention 
to matters less remote, may be an open question. But there 
can hardly be any question, that it would be absurd to treat 
these loose and obscure generalisations, chiefiy relating to 
foreign feudal notions, as indicating the existence of any settled 
opinion in Blackstone's mind, upon a minute and highly 
technical point of English real property law. There is nothing 
to show that Blackstone ever at any time directly entertained 
in his mind the question of the validity of these limitations. 
But there seems to be, in the above-cited remarks themselves, 
abundant evidence that when he was writing them nothing was 
further from his thoughts than the validity of qualified fees 
simple. The question is not whether Blackstone has indi- 
vidually pronounced against their validity, about which he was 
manifestly not thinking at all, but whether lus fanciful per- 
quisitions into feudal antiquities, if they seem to make against 
the validity of qualified fees simple, can rationally be regarded 
as having any weight for such a purpose. This question seems 
to answer itself. 

A more serious objection against the validity of these Second objeo- 
limitations is perhaps to be found in the following passage ^mLord 
of Lord Coke : — " If a man giveth lands to a man, to have ^^'^*®- 
and to hold to him and his heires on the part of his mother, 
yet the heires of the part of the father shall inherit, for no 
man can institute a new kind of inheritance not allowed by 
the law, and the words (of the part of his mother) are voide." 
(Co. litt. 13 a.) 

This language seems to import that if , in a case reflembling 
that above supposed by Littleton, the persons to whom the re* 
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feofiment must be made should include a woman, who should 
happen to be the last survivor and to die leaving a son, then the 
feoffment could not be made in the prescribed form ; since that 
would imply a limitation to the son, Iiabendum to him and his 
heirs ez parte maternd. 

Preston understands Lord Coke in this sense ; and expresses 
the opinion, that in the case last supposed, the limitation should 
be made to the son and his heirs simply, that is, for a fee simple 
absolute. (1 Prest. Est. 474, 475.) He remarks that, since in 
this case the law does not permit the limitation to be made in 
the special form, no breach of the condition will be incurred by 
making it in the general form. 

But the question does not arise upon the case as it is stated 
by Littleton. His words are, " upon condition, that the feoffee 
shall re-inf eoff many men — plusora homes ; " and there is nothing 
to show that he and Lord Coke did not intend the word to 
exclude women. The language of Lord Coke seems to imply, 
throughout his remarks, that he contemplated only cases in 
which a man is the survivor ; and the notice which he takes of 
the use by Littleton of the word re-feoffment, instead of feoff- 
ment simply, shows that he attached weight to the verbal 
niceties of language. 

Preston distinguishes between the case of a man and a woman, 
regarded as the sturvivor; and remarks that, "in Littleton's 
case, the course of descent prescribed by the limitation does not 
vary the course of descent prescribed hy the general rules of law. 
The course is bounded only^ and not diverted or turned out of its 
proper channel." (1 Prest. Est. 474.) 

The meaning of this distinction may be explained as follows : 
In the limitation of a qualified fee simple two persons are, in 
different senses, regarded as purchasers, the person to whom the 
limitation is made and the specified ancestor through whom the 
descent is to be deduced. If the ancestor is in the male line, 
the commencement of the descent, according to the terms of the 
limitation, will not differ from what would have been the com- 
mencement of the descent upon the hypothesis that the person 
to whom the limitation is made is for all purposes the purchaser. 
But if, in specifying the ancestor, any divergence from the male 
line were permitted, the commencement of the descent according 
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to the terms of the limitation would be different from what it I 

"would have been if the person to whom the limitation is made , 

had been the pm'chaser. Thus there would be a discrepancy, or 

discordance, at the commencement of the descent, which does not \ 

exist when the specified ancestor is in the male line. 



Another question remains which would be of the greatest A]ieM<tionof 

Q HftllTlGCL IG6 

practical importance if these limitations were more frequently simple. 
met with. 

There is nothing to suggest that the grantee, or the inheritor, 
of a qualified fee simple is subject to any restraint upon his 
{)ower to alienate the estate. But the question has been raised, 
what estate is taken by the person to whom, upon an alienation, 
the estate is conveyed, and whether in his hands the estate 
becomes a fee simple absolute. 

Preston has repeatedly expressed the opinion, that the grantee, Preston's 
or the inheritor, of a qualified fee simple has, for the purpose of 
alienation, only a detei*minable fee ; that he cannot convey a fee 
simple ; and that the estate, in the hands of an assignee, will 
determine, if and when the particular class of the heirs of the 
grantee, to tchom it was originally limited, should come to an end. 
He also holds that, upon the determination of the estate, there 
is no escheat to the lord (which is peculiar to fees simple 
absolute) but a reverter to the heirs of the person by whom the 
re-feoilment was made. (1 Prest. Est. 471 ; see also, pp. 420, 
466, 468, and 469.) 



These propositions are so startling that, in spite of the autho- Examination 

of Ftesi 
opinion. 



rity of Preston, some hesitation in accepting them is perhaps ^^^'^^'^ 



not wholly inexcusable. 

Lord Coke, as we have seen, informs us, that Littleton's 
design in prescribing this form of limitation under the above- 
mentioned circumstances, was to prevent the inheritance from 
descending upon any persons who would not have been inherit- 
able if the re-f eofEment had been made strictly according to the 
condition. But the condition expressly imported, that the 
re-feofibnent should be made for a fee simple absolute — ''to 
have and to hold to them and to their heirs for ever.^^ (litt. 
sect. 354.) And it is difficult to believe that Littleton would 



224 



THB If ATUBB AKD QTTAIITUH OF ESTATES. 



have reoommended tins devioe, if he had thought that its adop- 
tion would oauBe a much more serious breach of the ooiiditi<m^ 
by substituting, for all purposes of subsequent alienation, s 
doterminable fee for a fee simple absolute — ^than tbe bieacb 
which it was designed to avoid. This seems to sho^vr, Hbtt 
Littleton and Lord Coke would not, upon this point, liaTe eoo- 
ourred in opinion with Preston. 

On a descent cast, from a father as a purohaser in fee sinipk 
absolute, to his son as heir-at-law, the heirs ex parte mat^md ol 
the son would be excluded from the succession, both by tl^ 
common law and under the Descent Act, 3 & 4 Will. 4, c 106. 
A fee simple absolute is, in this respect, placed in the same 
position as a qualified fee simple, by the mere fact of a descent 
having taken place. But it has, of course, never been suggested 
by any one that the heir, succeeding by inheritance to a fee 
simple absolute, cannot alienate for a fee simple absolute. The 
account given by Lord Coke of Littleton's motive makes it Tery 
difficult to doubt that, when he prescribed or invented the limita- 
tion of qualifiod fees simple, he thought that his device would 
place the grantee in every respect — in respect to the quantum of 
the estate, as well as in respect to the persons who might succeed 
to it — in the same position as if the re-feoSment had been 
actually made during the lifetime of one or more of the phtaon 
homes specified in the condition. 

Moreover, it is difficult to see how, unless by the legal fiction 
which deems an estate pur autre vie to be less in quantum than an 
estate for the life of the tenant, a qualified fee simple is generally 
less in quantum than a fee simple absolute. It is true that only 
some, not all, heirs of the grantee are inheritable ; but it is not 
therefore generally true, that fewer persons are by possibility 
inheritable to a qualified fee simple than to a fee simple absolute. 
The persons to inherit are the heirs of the specified ancestor ; 
and there is no reason why these should be less numerous than 
the heirs of the grantee. Unless a pedigree is accidentally cut 
short by bastardy, or (before the abolition of corruption of blood) 
by attainder, the heirs general of any specified person whatever 
are, for all practical purposes, indefinite in number. And if a 
pedigree should accidentally be cut short in this way, it would 
be cut short for the purposes of a limitation in fee simple 
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absolute, precisely in the same way and to the same extent as 
for the purposes of the limitation of a qualified fee simple. 
There is no question that, for purposes of limitation, the heirs 
{general of a bastard stand in the same position as the heirs 
general of any other person, and that a limitation to a bastard 
and his heirs gives rise to a fee simple absolute. {Vide 
supruj p. 171.) 

This seems also to be a reason for concluding that Preston's 

doctrine of the determinable quality, for purposes of alienation, 

of a qualified fee simple, even though it were admitted, would 

be practically nugatory. For the case of a claim by virtue of a 

supposed reverter, is not at aU analogous to the case of an 

escheat, in which the mere non-appearance of the heir, leaving 

thereby a vacancy of the freehold, is sufficient to justify the entry 

of the lord. Even granting that there is a possibility of reverter 

upon a qualified fee simple, the burden of showing whether 

the event has happened which brings the reverter into operation, 

must lie upon the person who claims by virtue of the reverter, 

not upon the person who claims to retain the estate as against 

the reverter. In general, this would evidently be impossible, 

and it follows that the grantee of the fee would, for all practical 

purposes, be generally in exactly the same position as the grantee 

of a fee simple absolute. 

For the foregoing reasons, the present writer humbly con- Conolnsion 
ceives that Preston's doctrine upon this point cannot safely be tra^pinion. 
relied upon ; and that, if it could possibly become a question of 
practical importance, it might not improbably be overruled. 

There also seems to be no sufficient reason to suppose that, if Littleton's 
the form of limitation prescribed by Littleton is valid by the ^™n 



common law, its validity is affected by the Descent Act, 3 & 4 J|^^|^Jjy 
WiU. 4, c. 106, or by 22 & 23 Vict. c. 35, s. 19. It is true the Deeoent 
that sect. 2 of 3 & 4 Will. 4, o. 106, enacts, that in every 
case descent shall be traced from the purchaser ; and that by 
sect. 1, " the purchaser " is defined to mean, " the person who 
last acquired the land otherwise than by descent^ or than by any 
escheat, partition, or enclosure, by the effect of which the land 
shall have become part of or descendible in the same manner 
as other land acquired by descent." But the language of the 

C.R.P. Q 



i 



226 THE NATXJEE AND QUANTUM OF ESTATES. 

rest of the Act, and in particular, of the rest of sect. 2, suggests 
the inference, that this part of the Act was not designed to 
affect special limitations, but only to deal with those limitations 
which are made to the heirs simply ; and that the effect of the 
Act, so far as qualified fees simple are concerned, is only to 
regulate the way in which the descent is to be traced from the 
ancestor specified in the limitation. It is difficult to suppose 
that the general language of the Act was designed to deprive 
conveyancers of a legal means to fulfil a lawfully imposed 
obligation, which had been provided by the common law. 

Moreover, it seems to be impossible to contend, that the 
above-cited language was intended to apply to qualified fees 
simple, in such a sense as to forbid the descent to be traced from 
the specified ancestor, without at the same time admitting that 
it has the like effect upon the well-known and universally re- 
cognized limitations in fee tail, to a man and the heirs of the 
body of a specified ancestor. {Vide infra^ p. 241.) And it is 
exceedingly difficult to suppose that the Act was designed, by 
the use of general language which admits of a different inter- 
pretation, to effect a partial repeal of the statute Be Donis. 

Here the reader may remark that Blackstx)ne, in the pajssage 
cited at p. 220, supray says that, in the case of fees tail, " the 
rule is strictly observed, and none but the lineal descendants of the 
first donee are admitted.^^ It is impossible that Blackstone can 
have intended to deny the validity of a limitation to a man and 
the heirs of the body of his father ; and the argument seems to 
be conclusive, that when he wrote the passage these peculiar 
limitations, whether in fee tail or in fee simple, were entirely 
absent from his thoughts. 

Analogous In settlements, especially when made by will, an ultimate 

he?raiM^pur^ limitation is not unfrequently found, to the right heirs of a 
chasers. specified person who does not, by the same instrument, take any 

precedent estate of freehold. The absence of a precedent estate 
of freehold prevents the rule in Shelley's case from applying ; 
and the limitation wiU therefore give an estate of inheritance to 
the heirs as purchasers. What is the exact quantum of this 
estate, at common law, is a question that perhaps admits of 
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doubt. Feame seems to have thought that the estate is, at 
oonunon law, a fee simple absolute ; and that it is taken by the 
person in whom it first vests, and descends from him in the same 
manner as a fee simple limited to a purchaser by name. (Feame, 
Cont. Eem. 192.) Preston admits this to be the opinion gene- 
rally entertained. (1 Prest. Est. 453.) But he seems to have 
thought that, in respect to its descent, the estate is in the nature 
of a qualified fee simple; that is, that the descent must be 
traced upon the hypothesis that the ancestor, not the heir who 
takes by purchase, was the purchaser. But he admits that, for 
the purpose of alienation, the estate is a fee simple absolute. 
(I Prest. Est. 458.) 

Under such limitations, when they arise by virtue of any deed At most, the 
executed after Slst December, 1833, or the will of any testator only pre- 
dying after that date, the descent, by the Descent Act, 3 & 4 J^S? 
Will. 4, c. 106, s. 4, will " be traced as if the ancestor named in tation with- 

out affecting 

such limitation had been the purchaser of such land." It seems the validity 
to follow, not only that qualified fees simple are not now 
unknown to the law, but that they exist by virtue of an express 
statute. The whole question must in future be a mere question 
as to the proper form of limitation to be used for creating them. 
If the precise form of limitation prescribed by Littleton has 
been invalidated by the Descent Act, precisely the same result 
might nevertheless be eflfected by conveying the lands to a 
stranger, habendum to the stranger and his heirs To the use of the 
heirs of the last survivor. This consideration, that the effect of the 
Descent Act is at any rate restricted to modifying the appro- 
priate limitation under which a qualified fee simple will arise, 
is very material to the contention of the respondent in the case 
of Blake v. Sj/nes, mentioned in the next following paragraph. 

In the earlier editions of this work some doubt was expressed Remarks 
whether the species of limitation now under discussion had ever of^^iak^ 
occurred or would ever occur in practice. In May, 1884, the -Hs^**- 
question of its validity for the first time was raised, in a case 
before the House of Lords on appeal from Ireland, Blake v. 
Hj/neSj reported before the Irish Courts in L. B. (Ir.) 11 Eq. 
417, 11 L. E. Ir. 284. 

q2 
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The material oirouinstaiioes in the case of Blake v. Hynt-i ws* 
as follows : Columbus O'FIauagan died in 1857, leaving a will 
wliioh was duly proved; and his real and personal estate was 
subsequently admitUBtered in the Irish Court of Chanoenr. Hii 
co-heirs at law were two nieces named Eliza Dowell and Jane 
Dowell. In the course of the sdministratiou procec-dings an 
Order was made by consent of all parties, dated 20th May, 
1859 ; by which it was ordered {inter alia) that notwithstanding 
the probate, which was declared valid, of the testator's will, tht 
right of hi& coheirs as lo cerlain lands thereby defined ifiould be the 
same as if he had died intestate as to the said lands. Jane Dowell, 
who was a lunatic at the time of the testator's death, died insane 
and intestate as to her moiety in the said lands. The proc^ed- 
ingB out of which the appeal to the House of Lords arose were 
instituted in 1873, under the Lunacy (Ireland) RegulnlioQ Act, 
1871, 8. 55, for the administration of her real and personal estate. 
At the time of her death her heirs at law were Edward Clake 
and Thomas Hynes, claiming respectively under two deoeosed 
aunts of the lunatic, who, if they had been living, would have 
been her co-heirs ; and at the same time the heir at law of the 
original testator Columbus O'FIanagan was Roderick O'Connor. 
Among other questions the question arose, whether Jane Dowell 
hod token her moiety, to which she was entitled under the terms 
of the Order of 20th May, 18-59, to all intents and pur|]oses as 
a purchaser ; in which case, upon her death intestate, it would 
have descended to her heirs at law ; or whether, by virtue of the 
said Order, the lands must be held to desoend as though the 
original testator, Columbus O'FIanagan, had been the last pur- 
chaser; in which case the moiety in dispute would pass to 
Roderick O'Connor as being his heir at law at the time of Jnne 
Bowell's death. 

The Master of the RoUa in Ireland held that Jane DoweU 
had taken as a purchaser, and that her moiety accordingly 
descended to her co-heirs at law. This decision was unanimously 
reversed by the Court of Appeal in Ireland, eonsistiug of the 
Lord Chancellor, the Chief Justice of the Common Pleas, and 
the Lords Justices Deasy and Fitzgibbon, who held that the 
moiety in dispute passed to Roderick O'Connor as the heir at 
law of Columbus O'FIanagan. 
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Hitherto the question as to the vaKdity at common law of a Blake v. 
limitation in the form above styled a qualified fee simple, was 
not explicitly raised ; but the Lord Justice Fitzgibbon, in the 
course of his judgment, made the following remark, which bears 
very closely upon it : — " If conveyances had been settled [with 
a view to carry into effect the directions of the Order of 20th 
May, 1859, as to the rights of Eliza and Jane Dowell in respect 
to the said lands] it would have been the duty of those carrying 
out the arrangement to see that the descent of the lunatic's 
[moiety in the] lands was not altered from that which was 
stipulated for ; namely, the descent of lands taken by her as co- 
heiress of Columbus O'Flanagan under an intestacy." 

Edward Blake, one of the co-heirs of Jane Dowell, appealed 
to the House of Lords from the decision of the Court of Appeal; 
and upon this occasion the question of the validity of the limita- 
tions imder discussion was explicitly raised. The question 
was argued before the House, and the respondent's counsel 
rested their argument in favour of its validity upon the authority 
of Littleton, Lord Coke, and Preston. At the conclusion of the 
arguments, the House reserved its judgment ; and the appeal 
was subsequently compromised before any judgment had been 
deUvered. 
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CHAPTER XX. 



FEES TAIL. OR ESTATES TAIL. 



Deflnitioii. A FEE TAIL is simply a conditional fee at the oommon law, 
modified in certain respects by the statute De Donis Condition- 
alibus, or Stat. West. 2, 13 Edw. 1, cap. 1. The list given 
above, of limitations applicable to a conditional fee, does not 
contain every limitation which is theoretically applicable to the 
limitation of a fee tail ; but it includes every form "irliich oocuis, 
or ought to occur, in practice, in the express limitatioii of a fee 
tail to a donee, or donees. It also includes some which, in all 
probability, have never been actually used. No motive can be 
imagined which would be likely to induce anyone to limit a fee 
taU to heirs female,* though nothing is more common than iJie 
limitation of a fee tail to heirs male. The former kind of 
limitation was probably suggested by the latter; and it probably 
exists only in the logical imagination of text writers. But there 
is no reasonable doubt as to its legal validity ; which, indeed, is 
expressly recognized by the Conveyancing Act of 1881, s. 61. 

On the opera- The modifications introduced by the statute into a conditional 
statute De fee, refer chiefly to the power of the donee, or tenant in tail for 
the time being, by alienation to bar the succession of his issue 
and the reverter of the donor. It was observed above, that at 
common law the issue could be so barred even before their birth, 
but that the donor's reverter could not be barred until after the 



* See Hai^. n. 1 on Co. Litt. 25 a, where he makee mention of an attempt to 
prove in argument that limitations in tail female are invalid. In OoodtUle ▼• 
BurtenshaiCfFeame, Gont. Bern. App. No. I. a limitation ocourred to the hein 
female, and in Chambert y. Taylor, 2 My. & Gr. 376, a limitation oocnired to the 
heir female, but in both cases as purchasers. From some remarks made b^ 
Lord Coke (Co. Litt. 377 a) it may perhaps be inferred that limitations in tail 
female, in remainder upon a limitation in tail male, may actually have occuired, 
as the work of short-sighted conveyancers, who mistook their effect. Lord 
Coke points out the danger of such lunitations, and shows that the proper limi- 
tation to effect the probable intention, is a limitation in tail general, in remainder 
upon a limitation in tail male. (See also Co. Litt. 25 b.) 
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"birth of inheritable issue. The statute De Bonis enacted that 
in future no suoh alienation should be a bar either to the succes- 
sion of the issue or to the reverter of the donor. In other 
respects, a fee tail not only reaemhleSy but actually is, a conditional 
fee. In the language of Butler, 'Hhis statute did not create 
any new estate, but, by diaaffirming the suppoBed perfonnanoe 
of the condition, preserved the fee to the issue, while there was 
issue to take it, and the reversion to the donor when the issue 
failed." (Butl. n. 2 on Co. litt. 327 a.) 

It is a fact to be borne in mind, that a simple repeal of the 
statute De Bonis would instantly and ipso facto transform all 
fees tail, even those already in existence, into conditional fees 
at the common law. 

To the above-stated effect of the statute, in restraining aliena- 
tion, must further be added its effect in preventing the descent 
of the fee to persons not included in the original form of the 
gift, which, under certain circumstances, was permitted by the 
common law ; and also its effect in permitting the limitation of 
remainders over in expectancy, which the common law did not 
permit. 

The precise nature of these several points of difference will 
appear from the following short examination. 

The statute, having particularly mentioned in its preamble 
three examples of conditional fees, which examples are mentioned 
by way of specifying the whole class and not by way of confining 
the operation of the Act to those examples (2 Inst. 334), and 
having recited that the construction put by the common law 
upon such gifts, being directly repugnant to the form of the 
gift, was a grievance calling for remedy, enacts as follows : — 

'' That the -will of the gi^er, aooording to tlie form in the deed of gift maxii« Fonn of the 
festly expressed, shall be from henoeforth obserred; so that they to whom the Btatute. 
land [tenefnentum) was given under such condition, shall hare no power to aliene 
the land {Unemenium) so g^Ten, but that it shall remain unto the issue of them to 
whom it was given after their death, or shaU revert onto the giver or his heirs 
if issue fan [either by an absolute default of ibsue, or, after the birth of issue, by 
its sabsequent extinction*]. 



* Fer hoCf quod nullut tit exitut omninOf vel n aliquit exitut fueriif per mwrtem 
deJUieif hiretU hifutmodi txitiU deJMmte. The English version (1 Stat. Bev. 
p. 42) is here unintelligible. 
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" Neither Bb«ll the teoond hiubuid of my each woman " (•- «. afenuledam 
in ipecial tail) "from henceforth have anything in the land, (in teiietarmlt] a> 
given upon condidon, after Hie death of hia wife, by the 1a«r of Eng-laDd, no 
the issue of the Heoond husband and wife shall snoowid in Oie inlieritaiice, tot 
immediately after the death of the haaband uid wife, to whom tba land {Itmr- 
minium) was so given, it ahall oome to their issue, or return nnto the giva, cr 
his heir, as before is said." 

The effect of the first paragraph is to destroy the threefold 
capacitj which the tenant of a conditional fee acquired bj having 
iBSue of the prescribed claAs, to alienate, to forfeit hy attaind^,* 
and to charge vith incumbrances. 
Tenant in t^ Tho effect of the second paragraph is that, if a gift is made 
bility. either to a donee and his (or her) issue by a particular wife (or 

husband), or to two persona and their issue, then, on the deatb 
of the -wife (or husband) of the donee, where there is a aingle 
donee, or, if there be two donees, upon the death of either of 
them, without leaving issue of the prescribed kind, there is no 
longer under any circumstances any possibility of the birth of 
issue inheritable under the entail, even though such issue has 
been in existence at some previous time ; whereas, before the 
statute there was under such circumstances still a possibility 
that issue might be bom capable of inheriting a conditional fee 
limited in like manner. ( Vide supra, p. 212.) The surviror is, 
therefore, now styled tenant in tail afler poesihility of isme extinct ; 
or sometimes, for brevity, tenant in tail after possibility. 

The statute also, after prescribing a form for the new kinds of 
writ of formedon, which were needed to give effect to its provi- 
Bions, continues as follows : — 

And if a fine be levied hereafter upon raoh lands (luprr htf/titmedi Imantnli), 
it shall be void in the law ; neither shall the heirs, or anoh as the reversion 
bdoTLgeUi onto, though they he of full age, within England, and out of taisoii, 
need to make tbdc claim. 

It will hereafter be seen that this last enactment was deemed 
to be repealed, or superaeded, by 4 Hen. 7, c, 24 ; and it was 
expressly superseded by 32 Hen. 8, c. 36. {Vide infi-a, p. 248.) 

* As above mentioned, forfeiture by attainder of high treason was rest<»«d 
by statate, and finally abolished by 33 A S4 Viet. o. 33, s. t. 
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Clamfication of Estates Tail. 

It will appear, upon viewing the limitations which are appli- 
cable to the creation of conditional fees (supra, p. 209) that there 
exists a twofold division of fees tail, one founded upon the fact 
that the descent might be restricted to one sex, the other founded 
upon the fact that the gift might be made to the issue of more 
than one body. 

The restriction of the line of descent to a single sex, is indi- Tul male and 
cated by the addition of the epithets male or female respectively, 
and the absence of such addition indicates the absence of 
restriction. 

When the gift is to a single donee and his (or her) issue by a Spedal tail, 
particular wife (or husband), or is to two donees and their joint 
issue, the restricted character of the gift, and of the issue in- 
heritable under the gift, is indicated by the epithet special. 
The absence of such restriction is sometimes indicated by the 
addition of the epithet general^ but more commonly by the 
absence of any epithet. 

Lord Coke, in his translation of Littleton, indifferently uses Suggestion as 
the phrases general tail and tail getieral, and the phrases special J^ner^i^d ^ 
tail and tail special. (See Litt. sects. 14, 16.) It would be a '-p*^'- 
very convenient practice to use the phrase general tail to denote 
the opposite to special tail, and the phrase tail gemral to denote 
the opposite to tail male and tail female. This usage will be 
adopted in the following pages. 

Thus we have the following divisions of fees tail : — 



2 ^ S 
© i fl ® 2 
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' Tail Qenbral ; when the heir per formam doni 
is designated as the heir of the body simply, 
and therefore coincides with the heir general in 
the direct line of descent. 
Tail Spbcial, or tail male and tail female ; when 
the heir per formam doni is restricted to the 
heir maky or the heir female, and therefore does 
not necessarily coincide with the heir general 
in the direct line. 
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Qenbral Tail; when a single donee is aiinplj 
specified as the body from which the lieirs in 
tail (whether general, male, or female} must 
issne ; so that all the heirs of that person, 'who 
come nnder the description in the form of the 
gift, bj whatsoever wife (if the donee is a male), 
or by whatsoever husband (if the donee is a 
female), are inheritable nnder the entaiL 

Special Tail, when the limitation imports that 
the heirs per formarn doni must issue from more 
than one body ; being either (1) to the heirs of 
the body (whether general, male, or female) 
of a specified donee by a specified wife (or 
husband) ; or (2) to the heirs of the body 
(whether general, male, or female) of two 
specified donees, either married or capable of 
lawful marriage. 



Tenant in Tail after possibility oflssm extinct. 



Definitioii. 



Upon the death of one of two donees in special tail, or upon 
the death of the appointed wife (or husband) of a single donee 
in special tail, the suryivor becomes tenant in tail after pos- 
sibility of issue extinct. (Litt. sects. 32, 33.) Such a tenant 
is, for brevity, sometimes styled tenant in tail after possibility. 

If the estate in special tail is an estate in remainder, which 
does not become the estate in possession until after such death 
as above mentioned, the survivor is nevertheless tenant in tail 
after possibility. (Go. Litt. 28 a.) 



The tenanoj 
moat be 
oaosedbj 
death. 



But this tenancy can be created only by death, and not by 
act of the parties ; and therefore, if two donees in special tail 
be divorced a vinculo matrimoniiy they are thenceforward only 
joint tenants for life. (Co. Litt. 28 a, b.) 

Since there is no presumption dejure that any person, however 
advanced in years, cannot have issue, no tenant in tail, except 
the original donee, or one of the original donees, in special tail, 
can be tenant in tail after possibility. (Go. Litt. 28 a.) 
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The duration of the estate of such tenant does not differ from 
the duration of a bare estate for life ; and an exchange between 
a tenant after possibility and a tenant for life, is good. (Co. 
Ldtt. 28 a.) But such tenant is not punishable for waste. {Ibid. 
27 b ; Williama v. Williams^ 12 East, 209.) 



The Limitation of Estates Tail, 

Before the coming into operation of the Conveyancing Act of The word 
1881, the same rule obtained, with respect to the need for the gaiy at com- 
word heirs in the limitation of a fee tail, as in the limitation of ^^^ ^^" 
a fee simple, by reason of the derivation of a fee tail from a 
conditional fee. (Co. Litt. 20 a.) 

Lord Coke (Co. Litt. 22 a) cites an old case,* without expres- 
sing either approval or disapproval, in which it seems to have 
been held that the word heir^ in the singular, might be used as a 
word of limitation to create some kind of estate tail. But the 
form of the limitation there given is so strange and abnormal 
that it cannot safely be regarded as a precedent. 

It is clear that in a will, the word heir may, as a word of 
limitation, create an estate tail. {Richards v. Lady Bergavennyj 
2 Vem. 324 ; Dubber v. Trollopey Ambl. 453.) In a deedy it 
seems that a limitation to the heir, not being by way of pur- 
chase, but as a word of limitation to create an estate, creates 
only an estate for life. {Chambers v. Taylor ^ 2 My. & Cr. 376.) 
In that case the heir (female) was held to take by purchase ; 
but this view seems only to have been adopted because it was 
considered impossible that, as a word of limitation, the word 
could give an estate tail to the ancestor. 

Besides the word heirSy words to indicate the procreation of Also woxcU of 
the heirs by or on the body of the donee were also necessary ; P'®*''^ ^^ 



* '* Of all the estates taile most coaroted or restrained, that I finde in onr 
bookes, is the estate taile in 89 Ass. pi. 20, where lands were given to a man 
and to his wife and to one heire of their bodies lawfully begotten, and to one 
heire of the body of that heire only.'' 
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but such words were not necessarily express. The Latin, 
de corporey de corpore procreatis, or de corpore procreandis, and in 
English, of the bodt/, of the body begotten^ or of the body to be 
begotten^ with a similar use of the plural number in cases which 
require reference to be made to more than one body, were the 
most proper and formal words to e£Pect the purpose ; but the 
want of them might be supplied by inference, even in a deed. 
{Beres/ord^s case, 7 Rep. 41 ; Co. Litt. 20 b.) With regard to 
the use of the participle procreatiSy or procreandiSy it is to be 
observed, that the past participle would include after-begotten 
issue, and the future participle would include issue already in 
being at the time of the gift. (Co. Litt. 20 b.) The use of the 
participle seems only to have been necessary in so far as it might 
be required to make clear the meaning of the other words used ; 
and where this meaning was sufficiently clear without it, the 
participle might be, and often was, omitted in practice. It is 
evident that, upon these principles, the use of the participle is 
much more requisite in limitations in special tail, than in 
general tail. 

With regard to the question, how far the absence of precise 
and formal words to denote the procreation of the heirs might 
be supplied by inference, there seems to be this distinction 
between a deed and a will, that in a will the inference might be 
drawn from the general intention of the testator, but in a deed 
it must follow from the language of the limitation itself. 

Frankmar- But the words m frankmarriugey or in liberum maritagiuniy 

riage. ^^ ^^ themselves suffice for the limitation of an estate in 

special tail to a man and his wife, or intended wife ; being for 
this purpose exactly equivalent to the words, and to tlie heirs of 
their two bodies between them begotten. The nature of this estate 
is subject to certain restrictions, and the validity of the gift 
depends upon the existence of certain conditions. (See Litt. 
sects. 17, 19, 20, and Lord Coke's comment.) The wife, or 
intended wife, must be the daughter, or other near blood 
relation, of the donor. (Dy. 286 b, pi. 46.) The donees and 
their issue in tail hold of the donor and his heirs, discharged of 
all services except fealty, until the fourth degree in descent 
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from the original donees is passed ; after whioh event, the suo- 
ceeding issue'hold by such services as the donor owes to his lord 
next paramount. Gifts in frankmarriage are wholly obsolete 
in practice ; but (the requisite conditions being, of course, ful- 
filled) they are still perfectly valid. 

Adopting the arrangement above given (p. 209) with refer- Forma of limi- 
ence to conditional fees, the list of estates tail, and of the forms 
of their limitation, is as follows. For the sake of clearness and 
convenience, the masculine gender only is used in specifying a 
single donee : — 



< 
EH 

< 

eA 
CD 



< 

EH 

< 
u 

M 



f 1. General : — To A. and the heirs of his body 

BEGOTTEN. (litt. SCCts. 14, 15.) 

2. Male: — To A. and the heirs male of his 
BODY begotten. (Litt. sect. 21.) 

3. Female : — To A. and the heirs female of 

HIS BODY BEGOTTEN. (Litt. SCCt. 22.) 

4. Oeneral, one donee: — To A. and his heirs 

WHICH he shall BEGET ON THE BODY OF 

his (specified) wife. (Litt. sect. 29.) 

This is the proper form of such limita- 
tions. But it was decided in Chudleigh^s 
Casey or Dillon v. Freine^ 1 Rep. 120, at p. 
140 b, resolution (5), that a limitation. To 
A. and his heirs on the body of Jane S. be- 
gotten, is sufficient for the purpose. This 
had previously been doubted, and a very 
plausible reason was alleged in favour of 
the doubt. (Lord Coke on Litt. sect. 29.) 
It has abeady been observed, that the 
female donee is not necessarily the wife 
at the time of the limitation. If not the 
wife, she is of course not so styled, but is 
named by her proper name. 

5. Maky one donee : — To A. and his heirs male 

WHICH, &o. 

6. Female, one donee: — To A. and his heirs 

FEMALE WHICH, &0. 



EH 
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7. Oeneralj two donees : — To A. and B. and the 

HEIRS OF THEIR TWO BODIES BEGOTTEN. 

(Litt. sect. 16.) For another form of limi- 
tation, having the same operation, see 
Litt. sect. 28 ; but this latter is very un- 
desirable to be used in practice. 

8. Makj two donees : — To A. and B. and the 

HEIRS MALE OF, &C. (litt. SOCt. 25.) 

9. Femaky two donees : To A. and B. and the 

HEIRS FEMALE OF, &C. 

The foregoing limitations comprise all those which are pro- 
perly used, in deeds, in the direct limitation of an estate tail, as 
a single estate, to one donee, or to two donees, as the case may 
require. This restriction excludes from consideration an im- 
mense number of limitations, some of which may be f oimd in 
Littleton, Book I., chap. 2, on the general subject of fees tail, 
also sects. 283, 284, Lord Coke's comment, and the notes 
thereto ; which are partly improper limitations of estates tail to 
a donee, or donees, and are partly mixed limitations of particular 
estates followed by estates tail. Such limitations, being very 
improper to be used in practice, can be of no service to the con- 
veyancer, except as examples of what to shun. One specimen 
only will be noticed in a subsequent paragraph, for the sake of 
the light which it throws upon the limitation of qualified fees 
simple. {Vide infra^ p. 241.) 

Rules relating The following general propositions relating to the creation of 

limitation. estates tail must also be noticed : — 

(1.) There is no difference, in point of effect, between the 
words " the heirs " and the words " his heirs," or (in the 
case of a female) " her heirs." (Co. Litt. 26 a ad fin, ; 
and note 1 on 26 b.) But in limitations to a single 
donee in special tail, the possessive pronoun adds some- 
thing in clearness. 

Moreover, the indifferent usage of the two words is 
safely permissible only in formal and direct limitations 
such as those above given. Lx special cases, the use of 
the word " his " may introduce an absurdity, which may 
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render the limitation void. For an example, see p. 241, 
infra. 

(2.) The words " the heirs male or female " will amoimt to a 
limitation to the heirs general. (Co. Litt. 26 a.) 

(3.) The word " heirs " is the word which creates the estate, 
and the estate tail is in the person, or persons, whose 
heirs are specified ; so that, in all limitations in special 
tail, if the word is not referable to one donee more than 
to the other, the estate tail is in both donees jointly ; but 
if the word refers to one donee rather than to the other, 
the estate tail is only in that one. (Lord Ooke on Litt. 
sect. 28.) 

(4.) Littleton and Lord Coke commonly repeat the word " to" 
before the word " heirs ;" but Lord Coke not unfrequently 
omits it. The common practice of conveyancers suffi- 
ciently shows that the repetition is superfluous. 

(5.) On a gift to a single donee in special tail, the wife (or 
husband) assigned to the donee is not necessarily a 
specified individual, but may be one of a specified class ; 
for example, maybe any person bearing a specified name. 
{Fage v. Haytcardj 2 Salk. 570.) 

(6.) A limitation resembling a limitation in special tail, if made 
to two persons who are neither married nor capable of 
lawful marriage-— as if they be of the same sex, or within 
the prohibited degrees of relationship — and who therefore 
cannot have an heir begotten of their two bodies, cnreates 
neither an estate in special tail, nor a joint estate tail ; 
but it creates a joint estate for life and separate estates 
tail in common in remainder. (Litt. sect. 283 and Lord 
Coke's comment.) And a limitation to a man and two 
women, and the heirs of their bodies begotten, has a 
precisely similar operation. (Lord Coke on Litt. sect. 
25.) 
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(7.) But the mere fact that, at the time of the limitation, 
lawful marriage is, by reason of the circumstances, 
impossible between the two donees, — as, for example, if 
they be both, or either, already married to another 
person, — will not prevent the limitation from taking 
effect to create an estate in special tail, if there is a 
possibility that the donees may at a future time become 
capable of lawful marriage. (Co. Litt. 20 b.) The 
mere fact that the donees are not married at the time, is, 
if they are then capable of lawful marriage, a fortiori no 
obstacle. But the circumstances may be such as to 
create a presumption of law that the parties, though their 
marriage is not absolutely impossible, will never many ; 
as for example, if, having been married, they were sub- 
sequently divorced a vimulo matrimonii. (Lord Hale, 
n. 2 on Co. Litt. 25 b ; who cites two decisions from the 
Tear Books.) 

The word Sect. 51 of the Conveyancing Act of 1881, enacts, that 

necesBaiy. in deeds executed after 31st December, 1881, it shall be 
sufficient, in the limitatioh of an estate in tail, to use the 
words iti tail without the words heirs of the body; and in 
the limitation of an estate in tail male or in tail female, to 
use the words in tail male, or in tail female^ as the case requires, 
without the words heirs male of the body, or heirs female of the 
body. 

A perusal of the foregoing remarks wiU show, that this 
enactment is founded upon a superficial view of the nature of 
limitations in tail. It is inapplicable to limitations to a single 
donee in special tail. Such limitations, though they were for- 
merly conmion, do not occur in modern practice ; but this 
cannot be the reason of their omission ; for the remark is still 
more obviously true of estates in tail female, which are expressly 
included in the enactment, although they may probably never 
have occurred in practice at all. 

The enactment is, however, of some practical use, since it 
simplifies certain forms of limitation which are of frequent 
occurrence in settlements. 
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Upon every gift in tail by a donor seised in fee simple, there A fw taU is a 
remains in the donor, by virtue of the statute, a reversion ex- eSSe. 
pectant upon the fee tail. (Litt. sect. 19, and Lord Coke's 
comment ; Willion v. Berkeley^ Plowd. 223, at p. 242.) And, 
therefore, a remainder may be limited in expectancy upon a fee s ^ /: '*^^ 
tail, and the latter, though of inheritance, takes effect as a par- 
ticular estate. 

For some remarks upon the law of merger in relation to fees 
tail, see p. 72, supra. 

It plainly appears from Litt. sect. 30 and Lord Coke's com- Heirs of the 
ment that a limitation to A. and the heirs of the body of any ancestor, as 
ancestor whose heir he is, vests an estate tail in A., which is J^tation in 
descendible, or rather transmissible, not only to his issue, but **^ 
(on failure of his issue) to collateral relatives who are heirs of 
the body of the specified ancestor. (See also Dy. 247 b, pi. 76.) 
Lord Coke expressly lays it down, that a similar limitation to 
A. and his heirs, &o., is void for absurdity. If the ancestor is 
living at the time of the limitation, or if the donee is for any 
other reason not the heir of the ancestor, this does not make the 
limitation void ; but alters the nature of the estate, or estates, 
arising under it, according to the special circumstances. Thus 
in Mandeville^s Ca^e^ reported (wM supra) by Lord Coke, where MandevUiia 
the specified heirs were not the heirs of the body of an ancestor 
at all, but were the heirs of the body of the deceased husband 
of the person named as donee, the limitation created a good 
estate tail, but in remainder upon an estate for life taken by 
the person named as donee. Similarly, a limitation to A. and 
the heirs of the body of his father, during the life of the father, 
gives rise to two distinct estates, an estate for life to A., followed 
by a contingent remainder in tail to the person who, at the death 
of the father, can bring himself within the description of heir of 
his body. (3 Prest. Conv. 77—79.) Therefore, if A. should 
die in the lifetime of the father, this contingent remainder will 
be destroyed, by the expiration, pending the contingency, of the 
precedent estate of freehold. If the father should die in the 
lifetime of A., leaving A. as the heir of his body, the remainder 
in tail will forthwith be vested in A., and his life estate will be 

C.R.P. B 
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destroyed by merger, whereby the estate tail will become itself 
the estate in possession. 

Entwla of A Special custom to intail copyholds may exist in a manor, 

may exist hj and IS a good custom. (litt. sect. 73 ; Co. litt. 60 a, b ; Co. 

g;^^^- Cop. Supp. sect. 12= Co. Law Tr. p. 178; 6 Vin. Abr. 197 

= Cqpi/holdy F, e.) This proposition is now treated as an axiom 
beyond the reach of argument. It was denied obiter by the Chief 
Baron, Sir Roger Manwood, in Heydai^B Ca^e^ 3 Rep. 7 ; and it 
would seem, from the report, that the rest of the barons con- 
curred in his opinion; though Lord Coke, in the above-cited 
passage from the Supplement to his Compleat Copyholder, says 
it was *' agreed " that by special custom lands might be intailed. 
(Co. Law Tr. 179.) In that case the question at issue was 
not, whether copyholds are within the statute De Donisy but 
whether they were within the statute 31 Hen. 8, c. 13, by which 
certain ecclesiastical leases are made void. It was undoubtedly 
denied by three out of four judges of the Court of Conmion 
Pleas in Roicden v. Maltatery Cro. Car. 42, that copyholds are 
intailable ; see pp. 44, 45. In this case also the question was 
not material, because the special verdict had expressly found, 
that in the particular manor of which the lands were paroely 
there existed no such special custom. 

Otherwise, In the absence of a special custom, it is clearly settled that 

the estate is a ... 

conditional words of limitation which would create an entail m a conmaon 
ee aimp e. j^^ j^^^ ,^^^ ^ applied to a customary fee, create a conditional 

fee simple, analogous to a conditional fee simple at common law. 
(Rowden v. Mattatery Cro. Car. 42 ; Puilen v. Lard Mtddkton, 
9 Mod. 483 ; Doe v. Clark, 5 B. & Aid. 458 ; Simpson v. 
Simpsony 4 Bing. N. C. 333.) 
Difficulty of The theory laid down by Lord Coke, that the statute De 

acoonntingfor . 

entails of Donia without a special custom does not extend to copyholds, 
^^^ ^ ' and that a custom alone cannot avail to create an estate tail, is 
open to the stringent criticism, that by the hypothesis, a custom 
to intail could not, and therefore did not, exist before the 
statute, while, by the unquestioned rule of the law, no such 
custom could spring up after the statute. Belying upon this 
criticism, which was urged with great force by the Chief Baron, 
Sir Roger Manwood, the Court of Exchequer, as above men- 
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tioned, seems to have inolined in Heydon^a Case towards the oon* 
olusion, that copyholds are not within the statute De Dania^ and 
that all entails of copyholds are impossible. Watkins, pursuing a 
similar line of criticism, but being of opinion that copyholds are 
within the statute, strongly favours the opposite conclusion, that 
all copyholds which may be held for a customary fee simple, 
may be intailed without showing any special custom. (1 Watk. 
Cop. 215.) These conclusions are both equally logical. If it 
were necessary to choose between them, that of Sir Eoger 
Manwood might perhaps be preferred ; because his reasons for 
holding that copyholds are not within the statute seem to be 
decidedly better than those of Watkins for holding that they 
are within it. But for all purposes of practice, it is now settled 
that neither conclusion represents the law.* 



* Lord Coke was, of ooime, aware of the difficulty involved in his theory, 
and he endeavours to meet it with g^reat ingenuity, suggesting that, before the 
statute, there might have been a custom to mnit remainders over upon such an 
estate in copyholds, and that the issue may have avoided alienations made by 
their ancestor, or have recovered the lands by writs of f ormedon en descender ; or 
rather hy plamts in the Lord's Court in the nature of such writs. (Co. Litt. 
60 b.) This is repeated out of 3 Bep. 8 b, where the same argument is used 
against Sir Boger Manwood' s criticism. But hereupon Watkms asks, what 
else such a state of things would mean, but that a custom before the statute could 
create an estate taU in fact, whether so styled or not : which Lord Coke had 
expressly denied. (1 Watk. Cop. 216.) A very learned person once sugg^ested 
to the present writer, as a possible explanation of Lord Coke's apparent contra- 
diction in terms, that a custom to intail copyholds, with all the incidents of 
entail, might possibly have existed in fact berore the statute, in the sense that 
it was actually observed ; but that it was then a had custom, which might suc- 
cessfully have been contested in a court of law, though it was in fact acquiesced 
in, and that what the statute did was to make it a good custom by removing the 
legal objection. Watkins has cited a custom of the manor of I^rmock, inroUed 
in Chancery as ** old and ancient" in the time of Queen Elizabeth, and which 
may, therefore, not improbably be older than the statute De Bonis, which imports 
that a copyholder of that manor, having an estate to him and the heirs of his 
body, might lawfully alienate the same hj deed to another person and the heirs 
of his body, which clearly must have been something difirerent from a condi- 
tional fee. (1 Watk. Cop. 208 ; 2 ibid. 488.) Can this be the real form of the 
missing custom? But this is something quite different from what Lord Coke 
suggests. 

The report of Sevdon^s Case in Sen. Moore's Bep. 128, which manifestly refers 
to the case reported by Lord Coke, does not contam auy hint of this discussion 
about the statute De Donis, In Lord Coke's report, the discussion takes the form 
of a debate between Sir Boger Manwood and some unnamed person or persons, 
whose remarks are introduced by formuke of objection ; and it does not readily 
appear whether these objections came from the counsel or from the other judges. 
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CHAPTEE XXI. 



THE ALIENATION OF FEES TAIL, 



Oriffin of the Fees tail owed their origin to a statute, of which the express 
fines^andre^ intent and policy was to restrain alienation. It is commonlj 
covet iea to g^^ f^^^ f^p about two centuries they remained inalienable. 

bar entaiu. '^ 

This remark is so far true, that for about that space of time the 
tenant in tail was unable by any assurance to convey an estate 
which was not liable to be avoided after his death by the issue 
inheritable under the entail. The motives which induced a 
parliament, chiefly consisting of persons having estates of fee 
simple, to give themselves power, by means of the statute De 
Donis, to settle their estates inalienably, are too obvious to 
require mention. A much more remarkable circumstance in the 
history of the law is the extreme pertinacity with which the 
courts have almost always struggled to promote and preserve 
freedom of alienation. The intricacies of our real property law 
at length, after the lapse of about two centuries from the passing 
of the statute, during which time, as Lord Coke informs us, 
repeated attempts at repealing it were vainly made in parlia« 
ment, furnished the judges with a means to repeal the statute 
in practice by permitting, or rather encouraging, its perpetual 
evasion. A lineal warranty by the ancestor, if accompanied by 
assets, was a bar to the issue in tail ; though the bar continued 
only so long as the assets continued to accompany it. Upon 
this fact was founded, by an ingenious fiction, of which the 
origin is commonly attributed to some obiter dicta of the judges 
in Taltarum^s Case^ the theory of a common recovery as an 
assurance by tenant in tail. But it is evident from the language 
of Lord Coke, that the idea of using this fiction to bar entails 
had for a long time previously engaged the attention of the 
judges. (See 6 Eep. 40 b; 10 Rep. 37 b.) ■ A determined 
effort was made at the bar, in Mary Portingtoti^a Case, 10 Rep. 
35, to withstand the then established practice of permitting 



TftE ALIEXATION 0:1^ FEES TAlt. 245 

entails to be barred by means of oommon recoveries ; which 
took the form of insisting that a condition of forfeiture, upon 
doing or concurring in any act to bar an entail, was a good con- 
dition at law. The court was compelled, imless it would lose all 
the fruit of its former evasion, to decide that such a condition was 
void. The reasons of this decision cannot be brought within the 
reasons in favour of common recoveries deduced from Taltarum^s 
Case ; which are in exact accordance with the theory of the law, 
and are an evasion of the statute only because the judgment of 
recovery pronounced against the oonmion vouchee was well 
known to be a sham judgment. Neither can the decision in 
Mary Portington^a Case be brought strictly within the reasons of 
Corbefs Case, 1 Rep. 83, and Mildmay^a CasCy 6 Rep. 40 ; in 
which the nature of the condition was rather such as to defeat 
the legal effect of a common recovery, than to bind the tenant 
in tail not to suffer one. That the court foimd great difiSculty, 
in Mai*y PortingtorCa CasCy about taking the further step 
which had then become necessaiy, appears by the fact that the 
case depended in court during fourteen terms, and was argued 
more than seven times at the bar, and more than once by the 
bench. (10 Rep. 37 a.) After the decision of that case, until 
the abolition of recoveries by the Fines and Recoveries Act, it 
became an axiom of conveyancers, that by no device was it 
possible to restrain a tenant in tail from barring the entail by 
means of a common recovery, whenever suffering a common 
recovery would have that effect. Fines owed their efficacy as a 
similar assurance to the statutes 4 Hen. 7, c. 24, and 32 Hen. 8, 
0. 36, conmionly called the Statutes of Fines. It is a highly 
significant circumstance, that the latter statute was passed to 
legalise, by express enactment, a second manifest fraud upon 
the statute De Bonis. 

The learning of these now obsolete assurances is still needed 
to imderstand old titles. The analogy of their operation has 
been in some important respects followed by the Fines and 
Recoveries Act, 3 & 4 Will. 4, c. 74, in prescribing new methods 
of barring entails, and the remainders and reversions thereupon ; 
and in certain cases the person who, under the former practice, 
would have been the proper person to have made the tenant to 
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the prcBcipe^ for Buffering a oommon reooyeiy, must even now 
oonour in the barring of an entail* 

The following method, also now obsolete, of barring an estate 
tail, may be here noticed. During the interval which elapsed 
between 43 Eliz. c. 4, which was designed to facilitate the 
application of property to charitable uses, and 9 Geo. 2, c. 36, 
which prevents land from being devised to charitable uses, it 
was held that, in equity, a devise by tenant in tail to charitable 
uses was valid, as an appointment within the meaning of the 
first-cited statute, without a fine levied, or a recovery suffered, 
by the testator. {Attorney-Oeneral v. iJy«, 2 Vem. 463. And 
see cases in note at p. 454, Baithby's ed.) 



Nature of 
a fine. 



A fine was an action (for the present purpose, but not neces- 
sarily, a collusive action) commenced upon any kind of writ by 
which lands might be either demanded or charged, which was 
compromised by leave of the court, the claim of the plaintiff, or 
conuseCy being acknowledged by the defendant, who was styled 
the deforceant, or conusor. According to the common classifi- 
cation, a fine might be of four kinds, (1) a fine mr conusance de 
droit come ceo, que il ad de son done^ which is often, for breviiy, 
styled a fine come ceo; and the word fine, when used alone, 
commonly refers to this species ; (2) a fine sur conusance de droit 
tantum ; (3) a fine sur concessit ; and (4) a fine sur done^ grant et 
render. (See Shep. T. 4 ; 2 Bl. Com. ch. 21 ; Crxuse, 1 Fines 
and Rec. 2nd ed. ch. 4 ; 3rd ed. ch. 3.) Of these four kinds, 
only two are distinguished by essential differences; for the 
second is a mutilated version of the first, and the fourth is a 
combination of the first and third. 



Fines at com- The fourfold division of fines above specified refers to the 
BtaSitoiy individual character of the assurance. In respect to the general 
mode of their operation, or the general source from which they 



finee. 



* See the Fines and Keooveries Act, ss. 29, 30, 31. A proof that the opera- 
tion at the present daj of sect. 29 is not impossible, occurred in a title which 
came before tne writer in 1880. Such an occurrence will be possible, so long as 
there are liviuK any persons who took particular estates preceding estates tail, 
created by setuementa executed before Ist Jaaoarj, 1834. ( Vid4 ifi/ra, p. 260.) 
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derive their efficaqy, fines are divided into fines levied at the 
common law, and fines levied by virtue of the statute. In both 
oases, the importance of the assurance depended upon the degree in 
which it operated as a bar to all daims which were not prosecuted 
within certain limits of time after the completion of the fine. 

By the common law the title conferred by a fine was a bar to 
the claims of all persons, whether parties or privies to the fine 
or not, who, not being under disability, did not prosecute their 
claims within a year and a day. This bar by non-claim was 
abolished by 34 Edw. 3, c. 16, called the Statute of Non-claim, 
and was restored with modifications by 1 Bic. 3, c. 7 ; which 
statute was soon rendered practically obsolete (though it was 
not expressly repealed until 1863) by the first Statute of Fines, 
4 Hen. 7, c. 24. 

The last-mentioned statute enacted that, proclamation of the The firrt 
fine having been made as therein mentioned, the fine should be ^^^ ""^ 
a final end and conclude as well privies as strangers to the same, 
except persons under specified disabilities, other than parties to 
the fine ; saving to all persons other than the parties, such right 
as they might have at the time of the fine, so that they should 
pursue their title by way of action, or lawful entry within five 
years next after the proclamations; and saving to all other 
persons such right as might subsequently accrue to them, so 
that they should pursue their title within five years of its 
accruing. The provisions last specified are commonly referred 
to as the Jirat saving and the second saving respectively. 

The statute also allows to persons under disability, other than 
married women parties to the fine, five years from the cessation 
of the disability during which to prosecute their claims by 
action or entry ; but enacts that if they should not pursue their 
remedy as aforesaid, they and their heirs should be concluded 
for ever, in like form as parties or privies to the fine. It also 
saves to all persons, not being parties or privies, the right (which 
existed at common law) to avoid the fine upon an averment 
partes finis nihil habuerunt^ if none of the parties had an estate 
of freehold in the lands. 
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The theoTy of After the Statute of Non-claim, a fine levied merely at com- 
em^otmhj Di^n law, without the proclamations enjoined by the statute, 
teimiit in tiul. operated only by way of estoppel, and therefore it boimd only 
the parties thereto and the privies in estate of the parties. At 
common law, the issue in tail were not regarded as being privy 
in estate to any preceding tenant in tail, and the estoppel of the 
latter was no estoppel to the former. In other words, the issue 
in tail were not, as such, bound by a fine levied at common law 
by their ancestor in the entail. (I Prest. Conv. 213.) The only 
fines that would bind the issue in tail were fines levied with 
proclamations by virtue of the statute ; and this operation was 
derived from a strained judicial construction, subsequently con- 
firmed by legislative enactment. 

It seems to have been inferred from the above-stated provi- 
sions that the issue in tail, though not parties, were privies 
within the meaning of the statute. A majority of the judges 
in the year 19 Hen. 8, held, in accordance with this opinion, 
that by a fine levied with proclamations by a tenant in tail 
under the statute, the issue in tail were immediately and finally 
barred, nor were allowed any time to prosecute their claim upon 
the death of the tenant in tail by whom the fine was levied. 
(Dy. 2 b, pi. 1.) In that case, the five years mentioned by the 
statute had in fact expired during the lifetime of the tenant in 
tail ; and it does not quite clearly appear from Dyer's report, 
whether the judges who held that the issue in tail were barred 
by the fine, thought that this lapse of the five years was mate- 
rial. But it would rather seem, that they considered the issue in 
tail to be immediately barred, as being privies within the mean- 
ing of the statute, and as not being within the saving clauses. 

Though this decision was manifestly repugnant to the provi- 
sion of the statute De Donisy ^^if a fine be levied hereafter of 
such lands, it shall be void in the law," its principle was expressly 
The second affirmed by the second Statute of Fines, 32 Hen. 8, c. 36; which 
IHnee. enacts, that all fines levied with proclamations, whether before 

or after the Act, by any person of full age, of any hereditaments 
intailed to him or any of his ancestors, in possession, reversion, 
remainder, or in use, should be, immediately after the fine levied, 
engrossed, and proclamations made, deemed to all intents and 



THE ALIENATION OF FEES TAIL. 249 

purposes a sufficient bar for ever against suoh person and Us 
heirs elaiining the same hereditaments or any parcel thereof 
only by force of any such entail. 

Some remarks upon the operation of fines as against strangers, 
will be found at p. 317, infra. 

A warranty was a covenant real annexed to an estate of free* The bearing 
hold, arising either by implication of law, or by express contract, upon common 
(Prest. Shep. T. 181.) Ajs an express contract, a warranty '«»^«"*- 
could be created only by the use of the word warrantizo or emr- 
rant, (litt. sect. 733.) The benefit of the warranty (if the 
estate of freehold was also of inheritance) descended to the heir 
of the warrantee, and the burden to the heir of the warrantor. 
The warranty conveyed no estate, but, so far as it was effectual, 
operated as a bar to prevent the heir of the warrantor from 
enforcing a claim to the lands as against the heir of the war- 
rantee. The epithets lineal and collateral^ as applied to warran- 
ties, do not refer to the lineal or collateral descent of the heir of 
the warrantor from his ancestor; but solely to the question, 
whether his claim by inheritance, or (under an entail) by quasi- 
inheritance, to the lands, and his liability to the warranty, were 
both derived from the same ancestor through the same line of 
descent, or not. In the former case the warranty was lineal, in 
the latter collateral. (1 Prest. Abstr. 410, 411.) The person 
to be boond must in either case be the heir of the warrantor, in 
order that the burden of the warranty might descend upon him ; 
and in order to constitute a lineal warranty, it was necessary 
that the heir, in deducing his title, should be obliged to name 
the warrantor in his pedigree. Thus a warranty made by the 
donee in tail would be lineal in respect to all the issue in tail ; 
and the warranty of any subsequent tenant in tail would be 
lineal to all the issue in tail inheritable after himself. The only 
point in the intricate learning of warranties which requires to 
be noticed, is, that a lineal warranty, if accompanied in its 
descent by assets, but not otherwise, was a bar to the issue in 
tail, notwithstanding the statute De Donis, in respect of the 
estate tail. (litt. sect. 712 ; Co. Litt. 374 b.) The efficacy of 
a common recovery, as an assurance by tenant in tail, depends 
upon this proposition. 
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Waxranties 
now ineffec- 
toal. 



Warranties made after Slst Deoember, 1833, are, by the 
Statute of Liinitatioii, 3 & 4 Will. 4, o. 27, s. 39, made ineffec- 
tual (as to lands in England) to toll or defeat any entry or 
action for the recoTcry of land. 

By the Fines and Eecoveries Act, s. 14, all warranties of lands 
(in England) made after the same date by any tenant in tail, 
are made absolutely void against the issue in tail, and all per- 
sons whose estates are to take effect after the determination or 
in defeasance of the estate tail. The Irish Fines and Becoyeries 
Act, 3 & 4 Will. 4, c. 92, s. 11, contains a similar provision as 
to lands in Ireland. 



Taltarttm^s 
Caw, M. 12 
Edw. 4, pi. 
25, f . 19 a. 



TaltarunCs Case seems to have been to the following purport. 
Humfery Smith, being actually seised of certain lands by 
descent, as tenant in tail general, made a feoffment thereof to 
one Tregos in fee simple. By this feoffment he discontinued 
both his former estate tail and also all remainders, and the reTer- 
sion, if any, subsisting thereupon ; so that all persons claiming 
under any of such dlBcontinued estates, could thenceforward 
prosecute their respective claims only by means of a real action. 
Tregos then enfeoffed Humfery Smith and Jane his wife in 
special tail general, with remainder to Humfery Smith in fee 
simple. Jane the wife died, leaving, as the report states, 
Humfery Smith sole tenant in tail after possibility of issue 
extinct. One Taltarum, upon some claim of title not material 
to be stated, had some time before the bringing of the present 
action, sued a writ of right against Humfery Smith ; and the 
proceedings had upon this writ were precisely identical with the 
proceedings which in later times were followed in a common 
recovery with single voucher. Humfery Smith vouched to 
warranty one Eichard King, who appeared and admitted the 
warranty, and subsequently made default. Judgment was 
thereupon given, that the demandant, Taltarum, should recover 
the lands against Humfery Smith, and that the latter should 
recover lands of equal value against the vouchee Bichard King. 
It would appear, so far as the rambling obscurity of the report 
allows anything to appear, that in the present case the question 
at issue was, whether a person claiming under the original 
entail, which had been discontinued by Humfery Smith's feoff- 
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mont to TrogOB, was barred by this recovery. And it appears 
to have been held, that he was not barred ; upon the ground 
that Humfery Smith (who was really seised under the tortious 
seisin acquired by his own feo£Ement to Tregos) had not been 
seised by force of the original entail, which was now sought to be 
barred, at the time when the recovery was suffered. From this 
the inference was deduced, that if Humfery Smith had been so 
seised by force of the original entail, the recovery would have 
been a good bar to the issue in tail claiming thereunder. And 
this inference, being acted upon in practice, was subsequently 
recognized by the courts, and became the foundation of conmion 
recoveries. 



A common recovery was a collusive action of recovery, not The naturo of 
compromised, but prosecuted to judgment by the demandant or ncoyeiy. 
recoveror against the tenant or recoveree.* In its most usual 
form, as an assurance by a tenant in tail, it was brought by a 
collusive demandant against a collusive tenant, called the tenant 
to the prcedpCy or writ sued out for the purpose of suffering the 
recovery, to whom an estate of freehold had been conveyed by 
the person in whom the immediate freehold in the lands was 
vested, in order to enable him to defend the action; for a 
common recovery was obliged to conform in all essential points 
to the real action which it coUusively represented, and by the 
common law no action of recovery was well grounded unless 
brought against the actual tenant of the first estate of freehold 
in the lands sought to be recovered ; for default of which the 
recovery might be fahifiedy or set aside, upon a plea of non^ 
tenure, (Booth, Real Actions, p. 29 ; ibid, p. 80.) 

The common law rule which required that the tenant to the Statutory 
praecipe should be the person actually seised of the first estate of pradpe. 
freehold, was found to be very inconvenient in places where it 
was the custom to let out lands on leases for lives at a rent ; in 
which case the concurrence of the lessee was necessary, in order 
to make a tenant to the prcBcipe, By 14 Gheo. 2, c. 20, ss. 1, 2, 
it was enacted, in effect, that all common recoveries suffered or 

* The tenns plaintiff and defendant are properly reetarioted to personal and 
mixed actions ; the corresponding terms in real aotions being demandant and 
tenant, (Oo. Litt. 127 b.) 
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to be Buffered without the concurrence of such lessees, should be 
as valid and effectual as if thej had concurred, provided that 
the person next in remainder or reversion should convey an 
estate for life at least to the tenant to the prcecipe. 

Form of the The tenant to the pracipe admitted the claim of the demandant, 
a recovery. b^t vouched to Warranty [tocatit ad warrantizandum) the tenant 
in tail, who admitted the warranty, hut vouched over somebody 
else, always a man of straw, usually the crier of the court, who 
was therefore styled the common vouchee. The demandant 
then "craved leave to imparl" {petiit Ucentiam interloqtiendi) ; 
which being granted, the demandant and the common vouchee 
left the court together. Afterwards the demandant came into 
court without the common vouchee ; and the latter, having been 
solonmly summoned and failing to appear, was adjudged " to 
have departed in contempt of the court and made default." 
Thereupon the demandant recovered the intailed lands against 
the tenant to the prcecipe^ who recovered lands of equal value 
against the tenant in tail, who recovered a similar recompense 
in value against the common vouchee. The recompense in value 
supposed to be recovered from the common vouchee, had the 
same effect in law as actual assets to make the warranty good 
against the issue in tail. (1 Rep. 94 b.) And since the recom- 
pense, if it had really been recovered, would have descended 
according to the descent of the lands for which it was a substi- 
tute, the remainderman or reversioner was equally within the 
benefit of the recompense, and was held to be equally barred by 
the recovery. 

The above stated reasons were originally brought forward, at 
the time when common recoveries were introduced into practice, 
to explain their operation in barring remaindermen and rever- 
sioners. Afterwards, when their use for this purpose had become 
general, their operation was extended to cases which did not faU 
within the original reasoDs ; for example, a tenant in tail, who 
had previously levied a fine and thereby destroyed his estate as 
an entail, was allowed to bar the remaindermen and reversioner 
by a subsequently suffered recoveiy. 

In 1744 the following definition was given by Lord Chief 
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Justioe Willes: — "A common recovery is a conveyance on 
record, invented to give a tenant in tail an absolute power to 
dispose of his estate, as if he were tenant in fee simple." {Martin 
V. StrachaHf Willes, 444, at p. 451.) 

The recovery above described is styled a recovery with double Double and 
voucher ; and this was the form most commonly used. Eeco- ^^her. 
veries might also be suffered in a similar form, mutatis mutandis^ 
with single voucher only, or with more than two vouchers. In 
a recovery with single voucher, the tenant in tail was himself 
sued as tenant to the prceape^ and he vouched to warranty the 
common vouchee without having been himself vouched. A reco* 
very with single voucher gave a secure title only when the 
tenant in tail by whom it was suffered was actually in posses- 
sion, and was not also entitled in right to the lands under any 
other estate tail which had been devested or discontinued. The 
right under any such devested or discontinued estate tail would be 
barred by a recovery with double voucher, but not by a recovery 
with single voucher. (Cruise, 2 Fines and Rec. 245.) 

In a case in which an estate tail was subject to a conditional Tbe last 
limitation over in the event of any attempted alienation by the ^iSXa^ 
tenant in tail, Feame advised that he should bar the entail by ^"^7^^. 

^ " suffered wita 

suffering a recovery with single voucher, in order to avoid all nngle 
question as to whether he might incur a forfeiture by previously 
executing any assurance for the purpose of making a tenant to 
^^proecipe, (Feame, Posth, Works, 336.) 

A recovery was sometimes suffered with treble voucher, when Beooyery 
one estate tail had been derived out of another estate tail, and ^^^^^^ 

voucher. 

both entails were in existence at the same time and in different 
persons. By separately vouching both the tenants in tail, both 
the entails were undoubtedly barred ; and it was immaterial in 
what order they were vouched. (1 Prest. Conv. 127.) It seems, 
however, that the more usual practice was to suffer a recovery 
with only double voucher, and to vouch the two tenants in tail 
jointly, though in theory it might be doubtful whether a joint 
voucher was a sufficient bar to both entails. {BM. 128.) 

Sect. 2 of the Fines and Becoveries Act enacts, that no fine Fines and re« 
shall be levied or common recovery suffered, except those then SilSbed^*^^ 
pending, after 31st December, 1833. 
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Effect of fine 
by tenant in 
tail. 



Ab an assnranoe by a tenant in tail, a fine had this advantage 
over a recovery, that by virtue of the provisions of the 
32 Hen. 8, o. 36, it oould be levied without the ooncuirenoe of 
the tenant of the immediate freehold, while a recovery could not 
be suffered without obtaining either his concurrence or, in case 
the immediate freehold was in the hands of a lessee for lives at 
a rent, the concurrence of the statutory substitute provided by 
14 Geo. 2, 0. 20. Any estate tail, though in remainder, or contin- 
gency, or to arise by way of executory limitation, was barred by 
a fine (with proclamations) levied by the person entitled thereto. 
(1 Prest. Abstr. 402.) This clearly appears by the above-cited 
language of the statute. 

But a fine barred only the issue in tail ; so that a fee simple 
could not be obtained by it, unless one of the parties had also a 
remainder, or reversion, in fee simple expectant upon the estate 
tail. By a mere bar of the issue in tail, a base fee was created, 
which endured so long as there was in existence either the donee 
in tail or any issue who might have inherited under the entail. 
( Vide in/ray p. 265, No. 1 of the list there given.) 



Effect of a 
pscovery. 



A recovery barred as well the estate tail as also all re- 
mainders, and the reversion, expectant thereupon; and destroyed 
all executory limitations, determinable limitations, and condi- 
tions, annexed thereto, and all collateral powers by which the 
estate tail might have been defeated, whereby the person entitled 
to the benefit of the recovery obtained as large an estate as 
could by possibility have been made by the settlor who created 
the estate tail.* 



• 1 Prest. Est. 426; 1 Prest. Abstr. 393; 3 Pftet. Abstr. 137; 1 Purest. 
Gonv. 2 ; ibid. 17. Not necessarily, as is commonly said, a fee simple. He 
remarks, however, that the point has never been actually decided. But it seems 
to be too obviously true to need decision. It is also to be observed that the 
language of the Fmes and Recoveries Act, s. 16, which enables a tenant in tail 
(subject to certain conditions) to dispose of the intailed lands as against the 
issue in tail, and also all persons whose estates are to take effect afUr the deter^ 
mination or in defeaaanee of the estate tail, does not affect persons claiming by 
title paramount to that of the settlor. An estate tail may be derived out of a 
determinable fee ; and in such a case the estate tail itself, or any base fee into 
which it may have been converted, and also any estate, though puzportinfl' to be 
a fee simple, created by any disposition made br the tenant in tail under the 
Act, will, iptofmetOf cease and determine upon the determination of the deter- 
minable fee out of which they were derived. {CessanU tiatu primitirOf e^tmt 
dmvalivus. Vide wpra^ p. 51.) 
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But a recovery had no efiPeot upon estates derived out of, or 
upon charges existing as incumhrances upon, the estate tail. 
(1 Prest. Conv. 141, 142 ; 3 Prest. Abstr. 137.) 

Tenant in tail after possibility of issue extinct could not Tenant in taU 
suffer a common recovery ; nor can he at the present day make Hty, 
any disposition under the Fines and Kecoveries Act. (See 
sect. 18.) But he has, when his estate is in possession, the 
powers conferred upon a tenant for life imder the Settled Land 
Act, 1882. (See sect. 58, sub-sect. 1, vii, of that Act.) 

By 11 Hen. 7, c. 20, recoveries by women tenants in tail Woman 
ecB provisione viri are made void. This Act is repealed, except exprovimne 
as to settlements made before 28th August, 1833, by the Fines ^^^^' 
and Recoveries Act, s. 17. But by sect. 16 of the same Act, 
the same assent is made necessary to the validity of any dis- 
position made imder the Act by any such woman tenant in 
tail, as would have been necessary, by virtue of the repealed 
statute, to a fine levied or recovery suffered by her. 

By the 34 & 35 Hen. 8, c. 20, no recovery suffered by any Where the 
tenant in tail of lands whereof the reversion or remainder is in teoted b/*^' 
the king, shall bind the heirs in taU. Nor can such a tenant in ****'**»• 
tail, or any tenant in tail who is by any other Act restrained 
from barring his estate tail, make any disposition under the 
Fines and Becoveries Act. (See sect. 18.) But when his 
estate is in possession, any such tenant in tail can exercise the 
powers conferred upon a tenant for life under the Settled Land 
Act, 1882 ; and, in case the reversion is in the crown, so as to 
bind the crown by such exercise. (See sect. 58, sub-sect 1, i, 
of that Act.) 

The analogy of fines and recoveries has been to a considerable Modern dlaen- 
extent followed by the Fines and Recoveries Act ; which enables anoesf T&^i 
every tenant in tail, whether in possession, remainder, contin- ^^* *» ®- ^*- 
gency, or otherwise, after 3l8t December, 1833, by any assur- 
ance (other than a will) by which he could have made the 
disposition, if his estate were an estate at law in fee simple 
absolute, to dispose of for an estate in fee simple absolute, or 
for any less estate, the lands intailed, as against all persons 
claiming the lands intailed by f oroe of any estate tail vested in 
the person making the disposition, and also, with the consent of 
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the person (if any) who under the Aot is proteotor of the settle* 
ment, as against all persons, including the crown, whose estates 
are to take effect after or in defeasance of any such estate tail. 
(See sects. 15, 34 and 40 of that Act.) Such consent is not 
needed, if the tenant in tail is also entitled to an immediate 
remainder or reversion in fee. (Sect. 34.) Here the word fee 
means /e^ simpk. 

The estate taD. will not be barred, except in so far as the 
disposition effectually passes an estate to the grantee. In cases 
where the grantee has power to disclaim the estate, his subse- 
quent disclaimer will prevent the disposition from having any 
effect under the Act. {Peacock v. Eastlandj L. R. 10 Eq. 17.) 
The utmost The phrase, urhose estates are to take effect after or in defeasance 

diBentailiiig of the estate tail, is not applicable to persons coming in by title 
paramount ; and therefore the utmost operation of every dis- 
entailing assurance is confined to barring estates arising under 
the settlemeAt, together with the reversion, if any, upon such 
estates. It follows, that no greater estate can be gained by any 
disentailing assurance, than could by possibility have been 
made by the settlor by whom the estate tail was created. In 
this respect, the operation of a modem disentailing assurance is 
exactly co-extensive with the operation of a common recovery. 

The disentailing assurance will have this, its utmost possible 
operation, in each of the following cases : — 

(1) If the tenant in tail by whom it is made is tenant in tail 
in possession ; or 

(2) If, though not in possession, he is entitled to the im- 
mediate remainder, or reversion in fee simple upon 
his estate tail ; or 

(3) If, though he is neither in possession nor entitled to the 
immediate remainder or reversion in fee simple, the 
disentailing assurance is made with the consent of the 
protector of the settlement. Such consent must be 
given either by the same assurance, or by a deed to be 
executed on or before the day on which the assurance 
is made. (Sect. 42.) 

In all other cases the assurance will bar only the estate tail, 
and thus create a base fee. 
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The Protector of the Settlement under the Fines and 

Recoveries Act, 

In general, the proteotor of the settlement is the owner of the General 

n » . • definition of 

first estate for years determinable on the dropping of a life or the protector, 
lives or other greater estate — such estate not being held under a 
lease at a rent — ^which is prior to the estate tail, and is subsisting 
under the same settlement, or is confirmed or restored by the 
same settlement. (Sects. 22, 25, 26.) 

Here the word owner means the beneficial owner. {Re Dudson^s 
Contract, 8 Oh. D. 628.) But that case decides nothing with 
regard to a confiict of claims arising between the owner of the 
legal estate and the owner of the equitable estate, or the person 
having the right to receive the rents and profits through trustees ; 
because all the estates in that case were equitable. 

Such owner remains protector, notwithstanding any incum- 
brances upon, or absolute disposition of, his estate, and notwith- 
standing his bankruptcy or insolvency. (Sect. 22.) 

An estate by the curtesy taken by a husband in respect of Estate by the 
any estate created by the settlement, may be a prior estate byreraiting 
within the meaning of the preceding paragraph. (Sect. 22.) ^^■®* 
So also may an estate which vests in the settlor by way of 
resulting use. {Ibid,) 

But no tenant in dower, and (except in the case provided for Tenants in 
by sect. 31) no bare trustee, or heir, executor, administrator, or trustees, 
assign, can be protector in respect of any estate taken in any ^rTa^^JE- 
of such capacities respectively. (Sect. 27.) trators, and 

The case of a bare trustee in sect. 31 refers only to settlements exduded. 
made before 28th August, 1883. The mention of the heir, 
executor, and administrator seems to refer to an estate taken 
either by special occupancy or by virtue of the Wills Act, 
7 Will. 4 & 1 Vict. c. 26, s. 6, upon the death of the owner of 
an estate pur autre vie who in his lifetime had been protector. 
The enactment respecting the assign imports that no person 
who \s protector can, by any absolute disposition of his estate 
made after the commencement of the Act, convey the protector- 

C.R.P. s 
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Bhip to an assignee; which supplements the provision of sect. 22, 
that the protector shall continue to be protector although his 
estate may have been absolutely disposed of. As to assignments 
of the prior estate, made before the commencement of the Act, 
see sect. 29. 

In ascertaining which estate qualifies the protector, in any 
ease coming within the foregoing provisions, the estate which is 
thereby excluded is deemed to be non-existent, and the next 
subsequent estate (being such as to fulfil the relevant conditions) 
is the qualifying estate. (See sect. 28.) 



Conouirent 
owners. 



If there are concurrent owners of the prior estate, each is sole 
protector to the extent of such undivided share as he could 
dispose of. (Sect. 23.) 



Special pro- 
tectors ap- 
pointed by 
settlor. 



Trustee of 
executory 
settlement 
may appoint 
protector. 



DisolaimerB 
and appoint- 
ments must be 
by deed 
inroUed. 



During a 
total vacancy 
of the special 
protectors, 



The settlor may by the settlement appoint any number of 
persons in esse, not exceeding three and not being aliens, to be 
protector ; and may insert a power to fill up vacancies oocuiring 
by death or retirement. (Sect. 32.) The person who would 
otherwise (as owner of the prior estate) be the protector, may be 
one of such persons. (Ibid.) Any person or persons who may 
be appointed under such a power of filling up vacancies, jointly 
with any person continuing in the office of protector, seem 
together to constitute the protector. (Ihid.) 

If a settlor directs a settlement to be made instead of making 
it, the trustee upon whom devolves the duty of making the 
settlement is the settlor for the purposes of sect. 32 of the Act ; 
and the court will not, without good reason, interfere with bis 
discretion to appoint a protector. {Per Shadwell, V.-C, Bankes 
V. Le Despencer, 11 Sim. 608, at p. 627.) 

A person so appointed may relinquish the office by deed 
inrolled in chancery within six calendar months after its execu- 
tion. (Sect. 32.) During a partial vacancy the survivors may 
act. {Bell V. Hotthyy L. E. 16 Eq. 178.) New appointments 
under the power must likewise be made by deed inrolled. 
(Sect. 32.) 

If a total vacancy of the persons so appointed shall take plsoe 
by death or relinquishment, the person who would otherwise bo 
protector, may, during such vacancy, act as sole protector, unless 
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the settlor shall otherwise direct. (Sect. 32. And see Clarke v. the general 
ChamberUn, 16 Oh.- D. 176.) f^' ""^ 

If the settlor declares in the settlement that the person who, Where settlor 
OS owner of a prior estate, would be entitled to be protector, shall ^enCTai pro- 
not be protector, but omits to appoint any person to be protector *®*^*^T *^^ 
in his stead, then the Court of Chancery (now the Chancery substitute. 
Division) is the protector, as to the lands in which such estate is 
subsisting and during the continuance of the estate. (Sect. 33.) 

As to the transfer of jurisdiction, see 36 & 37 Vict. c. 66, 
S8. 16, 34.) 

Husband and wife jointly are the protector, in respect of an Married 
estate which would have qualified the wife, if sole ; unless it is teotOTT ^ 
settled, or agreed or directed to be settled, by the settlement, to 
her separate use, in which case she alone is the protector. 
(Sect. 24.) 

The Married Women's Property Act, 1882, does not seem 
to make the concurrence of the husband as protector unneces- 
sary, in any ceuse in which it would have been necessary if that 
Act had not been passed ; because the only cases specified in 
the Fines and !Eecoveries Act, s. 24, in which the concur- 
rence of the husband is not required, in respect of a prior 
estate which would have qualified the wife, if single, to be the 

protector, are cases in which the prior estate is by the settlement 

» 

either settled, or agreed or directed to be settled, to her separate 
use. But the question does not appear to have been foreseen, 
and it must be answered with some caution. 

The concurrence of a husband who is under disability or Hnsband's 
Uving apart from his wife, may be dispensed with by an S'ow'^y S 
order of the Court of Common Pleas (now the Queen's Bench dis^nscd 
Division) unless the Lord Chancellor, or the Court in Lunacy, 
is protector of the settlement in lieu of the husband. (Sect. 91.) 

As to the transfer of jurisdiction, see 36 & 37 Yict. o. 66, 
88. 16, 84; and the Order in Council, dated 16th December, 
1880, for the consolidation and nnion of certain Divisions of the 
High Court of Justice. 

Special provision is also made for the following oases of Special caiw 
disability : — 
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Lnnaiic. 



Traitor or 
felon. 

When special 
proteotorifl an 
infant; 



or his exist" 
enoe is 
uncertain. 



(1.) If the protector is a lunatic, an idiot, or a person of 
unsound mind, the Court in Lunacy is protector in his 
stead. (Sect. 33. And see, as to the jurisdiction, 15 
& 16 Vict. c. 87, s. 15 ; 14 & 15 Vict. o. 83, s. 13.) 
(2.) If any person — 

(i.) being protector, is oonTioted of treason or 
felony; or 

(ii.) not being the owner of a prior estate, is 
protector (that is, has been appointed protector by 
the settlor, under sect. 32) and is an infant ; or 

(lii.) if it is uncertain whether any such last- 
mentioned person is living or dead : then 
the Court of Chancery is protector in Buch persons 
stead. (Sect. 33.) ' Though the case of a person con- 
victed of treason or felony is only referred to in the 
section, and no express provision is made to meet it, the 
section extends to such oases. {Be Waineicrightj 1 PhilL 
258 ; Re Gh-avenor, 1 De G. & Sm. 700.) 



Where the 
prior estate 
has been 
assigned, or 
mortgaged, 
before 31 si 
Deo. 1883. 



An assignment, or mortgage, of a prior estate made before 
3l8t December, 1833, will make the assignee, or mortgagee, 
protector, if and so long as it makes him the proper person, 
if this Act had not been passed, to have made the tenant 
to the prcBcipe for suffering a common recovery. (See 
sect. 29.) 

The " proper person " here contemplated is, in general, the 
person actually seised of the immediate freehold ; but, in cases 
where the lands are held by a lessee for lives at a rent, the 
" proper person " seems to be either the person actually seised 
of the immediate freehold, or (until after ik^ repeal, in 1867, of 
the next cited statute) the person who, by 14 Geo. 2, c. 20, s. 2, 
was enabled, in such cases, to make a substituted tenant to tha 
praecipe. ( Vide supra, p. 251.) 



The Act gives 
no fresh 
power to de- 
stroy charges 
and oonyey- 
ances of 
remainders 
and rever- 



If the owner of a remainder or reversion in fee simple upon & 
fee tail, has charged or conveyed away such remainder or rever- 
sion before 3lBt December, 1833, and is the person who would, 
by the preceding rules, be the protector of the settlement, and 
would be enabled to concur as such protector in barring snob 
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remainder or reversion, but could not have effected the same donfl in fee, 
end without having become such protector, then the person slstDec. 
who, if the Act had not been passed, would be the proper person ^^^^' 
to have made a tenant to the pracipe, is the protector of the 
settlement. (Sect. 30.) 

But for this provision, remaindermen and reversioners would 
in certain cases have acquired, under the Act, a larger or further 
oapacitj to concur in destroying, or making nugatory, charges 
and conveyances of their estates in remainder or reversion, than 
they would otherwise have had. 

Under a settlement made before 28th August, 1833, a bare Bare trustee, 
trustee is protector if and so long as he would have been the ment made 
proper person, if this Act had not been passed, to make the Aumrt ^1*833. 
tenant to the prcBcipe. (Sect. 31.) 

The obscure phrase " bare trustee " was probably meant to Meaning of 

j»iij_xj. L' J. -J* ^^^ trustee. 

refer only to trustees to preserve contmgent remamders, m cases 
where the preceding tenant for life under the settlement took 
only a term of years without impeachment of waste, determin- 
able upon the dropping of his own life. In such a case the 
immediate freehold would be in the trustees, and they would, 
in general, have been the proper persons, if the Fines and 
Becoveries Act had not been passed, to make the tenant to the 
prcocipe for sufiering a common recovery. 

The same phrase is also found in the Vendor and Pi;rchaser 
Act, 1874, 37 & 38 Yict. c. 78, s. 5, and the Land Transfer 
Act, 1875, 38 & 39 Vict. c. 87, s. 48, where its meaning is 
scarcely elucidated by the dicta contained in the cases of Christie 
V. Ovingtonj 1 Ch. D. 279, and Morgan v. Sicansea Urban Sanu- 
tary Authority, 9 Ch. D. 682. 



Assurances not operating under the Act. 

No disposition made under the Fines and Becoveries Act by 
a tenant in tail (except a lease for not more than twenty-one 
years, to commence in possession or within twelve months from 
the date, at a rent not less than five-sixths of a rack-rent) has 
ary operation under the Act, unless it is inrolled in the Court 
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of Chancery (now the Chancery Diyision) within six months 
after its ezeoation. (Sect. 41.) 

It follows that the operation of any assurance by tenant in 
tail, wanting inrobnent, remains the same now as it wonld have 
been before the Act. 

It is now clearly settled that by such conveyance, if purport- 
ing to convey the whole estate of the tenant in tail, tbe assign 
takes a base fee, liable to be determined, after the death of the 
tenant in tail, by the entry of the issue in tail. {Machil v. Clark^ 

2 Salk. 619, 2 Ld. Raym. 778, 7 Mod, 18, overruling Tooke v. 
Glasscock, 1 Saund. 260. See also Goodright v. Meady 3 Burr. 
1703 ; Doe v. Rivers, 7 T. R. 276 ; Doe v. WMchelo, 8 T. B. 211.) 
The words in Litt. sects. 613, 650, which seem to import that 

I the assign takes an estate pur autre vie only, must be understood 

to mean, that his estate is liable to be determined upon an event 
which would ipso facto determine an estate pur autre vie. (See 

3 Eep. 84 b ; Stone v. Newman, Cro. Car. 427, at p. 429.) 
That the estate of the assign is of inheritance, is proved by 

the fact that his wife was entitled to dower out of it, during its 
continuance ; that is to say, until the base fee was defeated hj 
the entry of the issue in tail. (3 Kep. 84 b ; 10 Bep. 96 a.) 

A defeasible base fee, created in manner aforesaid, by means 

of lease and release, might be confirmed by a fine levied by the 

releasor after the death of the releasee. (Doe v. Whichelo^ 

8 T. E. 211. See also as to a recovery, StapUton v. StajnUon, 

^ 1 Atk. 2 ; though the question rather referred to the validity 

of a covenant to suffer a recovery than to the efEect of the 
recovery if suflEered.) 



Modem Statutory Poicers, 

The Settled There is no doubt that a tenant in tail, whether legal or 
equitable, has power, by virtue of sect. 46 of the Settled Estates 
Act, 1877, to make such leases of the settled land as are therein 
specified. But that enactment confers upon a legal tenant in 
tail no power which he might not exercise by virtue of the 
Fines and Recoveries Act, without being fettered by the restric- 
tions imposed by the Settled Estates Act. These restrictions were 
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designed "with a view to leases granted by the other persons 
having less estates than a tenant in tail, who are empowered to 
grant leases by the same enactment. 

A tenant in tedl, when his estate is in possession, has the The Settled 
powers conferred upon a tenant for life under a settlement by i882. * 
the Settled Land Act, 1882. This provision includes a tenant 
in tail after possibility of issue extinct ; also a tenant in tail 
who is restr£iined by statute from barring his estate tail, and 
although the reversion is in the crown, but not a tenant in tail 
BO restrained in respect of land purchased with money provided 
by parliament in consideration of public services. (See sect. 58, 
sub-s. 1, i, and vii, of the Act.) 

A list of the last-mentioned powers will be found at the close 
of Chapter XXIII., infra. 

Although these powers comprise a power of sale, and the 
tenant in tail may, by virtue of sect. 20 of the Act, execute 
assurances which are effectual to pass to a purchaser the land 
discharged from all the limitations, powers, and provisions of 
the settlement, and from all estates, interests, and charges sub- 
sisting or to arise thereunder, it must not be supposed that the 
provisions of the Settled Land Act, 1882, in any degree render 
superfluous or obsolete the provisions of the Pines and Recoveries 
Act. Assurances executed by a tenant in tail by virtue of the 
Settled Land Act, 1882, have no operation to bar the entail, 
so far as the benefit of ownership conferred by it is concerned ; 
but only transfer its operation, by virtue of sect. 22, to the 
proceeds of the sale, and the investments representing the same. 
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CHAPTEE XXn. 



BASB FEES. 



The general The earliest (not to say the only) attempt to define the term 
basefee. ^^^^ /^^ '^^h wnioh the present writer is aoquamted, is that 

given by Flowden;* and his definition is substantially as 
follows : — A base fee is a fee descendible to the heirs general, 
upon which subsists a remainder or reversion in fee simple. 
Here the descent to the heirs general distinguishes it from a fee 
tail, where the descent is to the heirs of the body; and the 
existence in expectancy upon it of a remainder or reversion, 
distinguishes it from common law fees. 

The conditions laid down by this definition can only be f ul- 
filledt by the conversion of a fee tail into a fee descendible to 
the heirs general, by some method which does not destroy the 
remainder or reversion previously subsisting upon the fee tail. 
For no fee descendible to the heirs general which arises by mere 
limitation, can have subsisting upon it any remainder or rever- 
sion. (Co. Litt. 18 a.) 
From these considerations it follows that a base fee is either — 

(1) The estate taken by the grantee, under ainy assurance by 

a tenant in tail which is effectual to bar the issue in tail 
(or, at least to put the issue in tail, even after his right 
has accrued in possession, to a right of entry), but is 
ineffectual to bar the remainders (if any) or reversion 
expectant upon the estate tail ; or 

(2) When an estate toil is barred to the same extent, 



* << A third estate in fee may be called a base fee, and that is, where A. hasa 
good and absolute estate of fee simple in land, and B. has another estate of fee 
in the same land, whioh shall descend from heir to heir, but -which is base in 
respect of the fee of A., as being younger than the fee of A., and not of absolute 
perpetuity as the fee of A. is.'* Flowd. 657. He proceeds to specify ihe case 
of a tenant in tail attainted of high treason. 

t Unless the catse mentioned at the end of the chapter is an exception to the 
rule. 
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but by the mere operation of law without the execution 
of any assurance, a base fee is the estate taken by the 
person entitled to the benefit of such legal bar. 

It is believed that the following attempt is the first ever made 
to give a complete list of the methods by which a base fee may 
now arise, or might formerly have arisen : — 



List of Base Fees, 

(1) Before the Fines and Becoveries Act a base fee in lands 

might have arisen by the operation of a fine levied by a 
tenant in tail, who was not also entitled to the remainder, 
or reversion, in fee simple expectant on the estate tail. 

The operation of the fine barred not only the issue of 
the person by whom it was levied, but all issue inherit- 
able under the entail. (1 Prest. Est. 437, 438.) 

(2) A base fee in lands may now, under the Fines and Reco- 
veries Act, arise by the operation of an assurance made 
by a tenant in tail, which is insufficient to bar the 
remainder, or reversion, upon the estate tail, but is suffi- 
cient to bar the issue in tail. ( Vide suprOy p. 256.) 

(3) A rentcharge is a tenement ; and therefore a rentcharge 
which is already in esse under a limitation in fee simple, 
admits of being intailed within the statute De Bonis, A 
tenant in tail of a rentcharge under such an entail might 
formerly, by sufiering a common recovery, have obtained 
a fee simple of the rentcharge, in all cases in which, if he 
had been a tenant in tedl of lands, he might have 
obtained a fee simple of the lands. But a tenant in tail 
of a rentcharge may also be made de novo upon the limi- 
tation of the rent itself, and without the creation of any 
remainder over in fee simple. Such a tenant in tail 
stands in a difierent position from that of a tenant in 
tail subsisting under an entail of a rentcharge which was 
in esse as a fee simple before the making of the entail. 



^ 
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By suSering a common reooyery, he did not aoqniie a 
fee simple, but only barred the issue inheritable imder 
the entail ; that is to say, he acquired a base fee ; and, 
upon a failure of issue so inheritable, the rent became 
extinguished in the land. (Butl. n. 2 on Co. Ldtt. 298 a ; 
1 Prest. Oonv. 3.) 

(4) It is conceived that, at the present day, any disentailing 
assurance executed by a tenant in tail of a rentcharge 
created de novo as above mentioned, which purports to 
create a fee simple, would create a base fee. 

(5) At common law, before the passing of 34 & 35 Hen. 8, 

0. 20, a base fee in lands might have arisen by the opera- 
tion of a common recovery suffered by a tenant in tail, 
when the remainder, or reversion, in fee simple expectant 
on the estate tail, was vested in the crown. Under such 
circumstances the recovery would have barred the issue 
in tail, but not the crown, by reason of the crown's pre- 
rogative. (Dy. 32 a, pi. 1.) 

The last-mentioned statute enacted, that such a re- 
covery should not bind the heirs in tail, nor can such 
tenants in tail now make any disposition under the Fines 
and Eecoveries Act. 

(6) During the interval which elapsed between the 26 Hen. 

8, c. 13, whereby fees tail were made liable to forfeiture 
for high treason, and the 33 & 34 Vict. c. 23, whereby 
forfeiture was abolished, a base fee in lands would have 
arisen, in favour of the crown, upon the attainder of a 
tenant in tail for high treason, which endured so long as 
there was in existence either the donee in tail or any 
issue capable of having inherited under the entail. 
( Walsingham^a Casey Plowd, 647, see p. 657 ; Stone v. 
Nmmanj Oro. Car. 427.) 

(7) Before the extinction of villenage, if lands had been given 
in fee tail to a villein, the lord of the villein would have 
acqidred, by entry upon the lands, a base fee contermi- 
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nous with what would have been the duration of the fee 
tail if it had remained in the villein and his heirs inherit^ 
able under the entail. (Co. litt. 18 a.) If the lord had 
subsequently enfranchised the yUlein, the enfranchise- 
ment would not have affected the duration of the base 
fee. {Ibid. 117 a.) 

(8) Similarly if, before the Naturalization Act, 1870, 33 & 34 
Yict. c. 14, s. 2, lands had been given in fee tail to an 
alien, and had been seized on the part of the crown after 
office found, a base fee would have been vested in the 
crown. If the alien had subsequently been made a 
denizen, this would not have affected the duration of the 
base fee. (Co. Litt. 117 a.) 

The last-mentioned Act enacts, that real and personal 
property of every description may be taken, acquired, 
held, and disposed of by an alien in the same manner in 
all respects as by a natural-bom subject. 

This kind of estate, therefore, endures so long only as there is in 
existence either the donee in tail or any issue inheritable by 
force of the entail. 

It has also been suggested (Plowd. 557) that, under certain 
circumstances, a base fee might arise — 

(9) When the issue in tail was outlawed for felony, and in 
the lifetime of his ancestor obtained a pardon. The result 
would of course be the same upon an attainder by judg- 
ment. In such a case it has been suggested that the heir 
of the donor could not enter, because there was still living 
issue of the donee ; and the issue could not lawfully 
enter under the entail, for want of inheritable blood, 
which was not restored by the pardon. In the case 
referred to by Plowden, the issue entered; and some 
thought that he had gained by his entry a base fee con- 
terminous with the entail, but others thought that he had 
gained only an estate for his own life. 

Base fees of any of the kinds above described are not properly 
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said to be Kable to be determined, — ^which phrase properly refers 
to the voluntary assertion of a hostile claim, — though they are 
determinable upon the happening of the event which would 
have determined the estate tail in which they had their origin. 
There exists one other species of base fee, which is not only 
determinable in the latter sense, but is, in the proper sense of 
the phrase, liable to be determined : — 

(10) Any assurance made by a tenant in tail which purports 
to convey his whole estate, but is not effectual to bar the 
issue in tail of their right, wUl create a base fee liable to 
be determined by the entry of the issue in tail after the 
death of the tenant in tail who made the assurance. 
( Vide supra f p. 262.) 

Deter- An estate of the like duration with a base fee may arise as a 

• mm m 

c^terminOTifl determinable fee, by an express limitation to A. and his heirs so 
with base fee. iQj^g ag B. ghaU have heirs of his body. {Vide siipray p. 202, 
A doubt No. 9.) But it may be doubted whether, if B. is living at the 

date of the limitation, it can take effect in possession until the 
death of B. ; because. Nemo est heres thentta. If this view ifl 
well founded, such a limitation during the life of B. must be by 
way either of executory Hmitation or of contingent remainder. 
DiacuBsion of The authorities do not lend much countenance to this view, 
the qneation. rpj^^ lajiguage of the « apprentice of the Middle Temple " in 
Plowden, who was probably Plowden himself, implies, if it is 
to be construed strictly, that an estate in possession might be 
created under such a limitation during the Ufe of B. He lays 
it down that, " if land is given to a man and to his heirs, as 
long as J. S. shall have heirs of his body, then he to whom the 
land is given has a fee simple, but his estate is determinable 
upon the death of J. S. without issue, for then the fee is ended, 
and the feoffor shall have the land agatn,^* (Plowd. 657.) This 
supposes J. S. to be living at the date of the limitation. If the 
determinable fee had been granted by way of contingent 
remainder, it is not true that the feoffor would necessarily have 
been entitled to the land upon the death of J. S. without issue ; 
because this event might possibly have happened during the 
continuance of the precedent estate. 
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It is possible that Plowden's attention was not directed to the 
point. But the same assumption seems also to have been made 
by Watkins, in his work on Descents, at p. 211 ; where he dis- 
cusses a different question ; namely, whether the fee (which he 
loosely styles a base fee) would determine absolutely by the 
death of B. without issue born but leaving his wife enceinte, or 
whether a subsequent birth of issue would revive it as against 
the person entitled in reverter. Here also, as in Plowden's case, 
it is not absolutely certain that Watkins' attention was directed 
to the point ; but the inference in favour of this view is much 
stronger,. by reason both of the greater clearness of his language 
and of the more direct bearing of the point upon the question 
which he is discussing. The other authorities seem to afford no 
clear inference. 

The argument drawn from the maxim, Ne?no eat heres vitentisy 
ihoMgh. prima facie it is a very strong one, cannot be regarded as 
conclusive ; because in the limitation of conditional fees, the 
words heirs of the body were, for some purposes, used to denote 
the issue during the lifetime of the ancestor. In so far as they 
imported a quasi-condition, the condition was fulfilled by the 
birth of issue during the ancestor's lifetime: a usage which 
bears a close resemblance to the use of the words in the limita- 
tion of this kind of determinable fees. At the same time, there 
seems to be no doubt that a limitation *^ to A. and the heirs of 
the body of his father," will, if the father is living, create an 
estate tail by way of contingent remainder, expectant upon an 
estate for life in A., which cannot vest until the father's death ; 
when it will vest in the person who at that time can bring him- 
self within the description, as heir to the body of the father, 
and he will take as tenant in tail by purchase. (3 Prest. Conv. 
77—79.) 

At common law, a base fee would merge in the remainder or Merger, 
reversion in fee simple, both estates being vested in the same 
person without the existence of any intermediate estate. 
(3 Prest. Conv. 240.) Whence it followed that if a tenant in 
tail, having also an immediate remainder or reversion in fee 
simple, by a fine vested in liimself a base fee, the latter estate 
was destroyed by merger, and all incumbrances affecting the 
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remainder or reversioii were let in. They were technically said 
to be accelerated. But a purchaser could not, under the old 
practice, rely upon this as a valid objection against a title in 
fee simple depending upon a fine levied by a tenant in tail, 
without showing that the reversion was in fact affected by some 
incumbrance. (1 Prest. Abst. 7.) 

By virtue of the Fines and Recoveries Act, s. 39, enlargement 
is now, in the case of a base fee, substituted in lieu of merger. 
( Vide mproy p. 72.) 

On the It will be observed that the theory of base fees, as outlined in 

bMolfeea. Plowden's definition, assumes the truth of the proposition, that 

when a base fee and a reversion in fee simple thereupon subsist 
at the same time in the same land (which can only be effected 
by operation of law and not by mere limitation or conveyance), 
the base fee descends '' from heir to heir ; " which language, 
since there is nothing to suggest special heirs, must mean that 
it descends to the heirs general. 

Preston has remarked that when an estate tail was turned to 
a base fee by a fine, the descent of the base fee followed the 
common law, descending to the heir general, not to the special 
heir. (1 Prest. Abstr. 372 ; ibid. 404.) If the case cited by 
him {Beaunwnt^a Case, 9 Rep. 138, 2 Inst. 681, or Baker v. 
Willisy Cro. Car. 476) should seem hardly to establish this propo- 
sition, it seems nevertheless to follow from the fundamental rule, 
that the common law heir can be displaced only by means of 
special limitations referring to the heirs of the body ; * because, 
in the case supposed, no such limitation existed. The same 
doctrine seems necessarily to apply to all base fees which arise 
without express limitation. It will not necessarily apply to 
base fees arising by express limitation, including base fees 
created by the alienation of a tenant in tail in remainder, with- 
out the consent of the protector of the settlement under the 
Fines and Recoveries Act, ss. 15 and 34 ; because a base fee bo 



* ** The rule of the common law is, yon ahall not make a person heir, or giro 

him the character or the rights of an heir, hy a special limitation, unless he be 

the heir by the rule of law. The statute De Don is gave the donor, with reference 

to estates tail, the power of making special heirs inheritable under the entail." 

1 Prest. Est. 476.) 
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created might by possibility take the form of a fee tail vested in 
another person. 

It is remarkable that the question has been little noticed. 
Though it of course applies to estates in tail male and tail 
female as well as to estates in tail general, yet it does not refer 
to the distinction between the heir male or female and the heir 
general, but to the distinction between the heir of the body 
(whether general, male, or female) and the heir general. It 
seems to have been always tacitly assumed, without the necessity 
for explicit mention, that when the law, whether mediately or 
immediately, devests a fee tail by barring the issue in tail, the 
novel fee thus created will, in the hands of the person entitled 
to the benefit of the bar, follow the ordinary course of descent 
prescribed by the common law, namely, to the heir general.* 

Modem innovations upon the law have introduced a possi- 
bility of the existence of base fees which are not strictly 
comprised within the terms of Plowden's definition. A base 
fee created by a tenant in tail, being created by a " disposition," 
might possibly take the shape of a disposition in favour of a 
grantee in tail male or tail female. Such an estate would not 
desc^ad to the heir general; but it would possess the most 
prominent characteristics of other base fees; being created 
rather by operation of law than by the act of the party, and 
being determinable with the failure of issue inheritable under 
the defeated entail. 

Moreover, sect. 65 of the Conveyancing Act of 1881, amended Whether a 
by sect. 11 of the Conveyancing Act, 1882, enacts, that the be a fee simple 
residue of any such long term of years as is therein specified ***®^^*®- 
may be enlarged into a fee simple, by virtue of the Act, in the 
manner therein prescribed. It is perhaps not clear what will 
become of the reversion upon the term under such circumstances. 
On the one hand, two fees simple cannot, by the common law, 
subsist at the same time in the same lands ; whence might be 
drawn the inference, that the reversion is absolutely destroyed. 



* Compare the resolntion of the judg^, that the Isle of Man, though no part 
of the kingdom, yet, being granted under the Great Seal of England to Sir John 
Stanley and his heirs, was descendible according to the course of the common law. 
(Co. litt. 9a ; 4 Inst. 284.) 



Bion. 
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On the other hand, the rule of the common law, that a reyersion 
in fee cannot be expectant npon another fee, may be suspended 
by force of a statute, and it has in fact been suspended by the 
statute De Donh. The question dees not appear to have been 
foreseen. The answer which, by the analogy of the law, it 
ought to receive, is doubtful ; and the answer which it will in 
fact receive cannot be predicted with confidence. If the rever- 
sion is not destroyed by the enlargement, the fee simple ob- 
tained by the enlargement will subsist as a base fee. No other 
example can be suggested of a base fee which is a fee simple 
absolute. This fact might perhaps be thought to afford a suffi- 
cient reason for holding, that the reversion is destroyed by the 
ReasoxLB for enlargement. But the case is by no means analogous to the 
tive*oonSu- enlargement of a base fee effected by sect. 39 of the Fines and 
Eecoveries Act ; because in the case of a long term it is expressly 
enacted (Conv. Act, 1881, s. 65, subs. 4) that the fee simple 
acquired by enlargement shall be subject to all the some 
covenants cuid provisions relating to user and enjoyment as the 
term would have been subject to if it had not been so enlarged. 
It is possible that, in the view of its framers, this provision was 
intended to apply only to covenants and provisions imposed 
upon the term subsequently to its creation ; and no doubt the 
modes in which such long terms have commonly arisen, makes 
it improbable that hitherto such covenants and provisions have 
been imposed upon them at the time of their creation. But the 
enactment contains nothing thus to restrict its meaning ; which 
cannot, without gratuitously importing into it something which 
it does not in fact contain, be made to exclude covenants 
and provisions imposed upon a long term at the time of its 
creation. The present writer has been informed that, in 
reliance upon these considerations, the enactment has been used 
by some conveyancers as a device whereby to annex to a fee 
simple certain covenants which would not " run with the land " 
at common law. If this view (which seems to be more than 
plausible) should be supported, the person formerly entitled to 
the reversion, and his heirs, will be entitled to the benefit of 
such covenants ; and this might afford a reason for holding that 
the reyersion remains still on foot, notwithstanding the enlarge- 
ment of the term. 
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CHAPTER XXni. 

AN ESTATE FOR THE LIFE OF THE TENANT. 

Under the phrase tenant far term of life^ Littleton includes both 
a tenant for the tenn of his own life and a tenant for the tenn 
of another's life, or pur autre vie. (Litt. sect. 56.) But the 
latter tenancy is distinguished by some peculiar characteristics, 
which make its separate treatment desirable. 

To these, says Lord Coke, may be added a third, namely, for 
the lives of the tenant himself and of another person or persons, 
which limitation creates a single estate of freehold. (Co. Litt. 
41 b.) If the other person or persons die in the lifetime of the 
tenant, this estate becomes thenceforward an estate for his life 
simply ; but otherwise this estate becomes subject, at his death, 
to the peculiar characteristics of an estate pur autre vie. 

The following is a complete list of estates for life or lives : — DivUioii of 

estates for 

1. An estate for the life of the tenant himself, including n*^^'^' 

(i) Estates by express limitation, and by implication ; 

(ii) The estate of tenant in tail after possibility of 

issue extinct ; 
(iii) The estate of a tenant by the curtesy ; and 
(iv) The estate of a tenant in dower ; 

2. An estate for the life of another person, or pur autre vie; 

3. An estate for the joint lives of several persons ; and 

4. An estate for the life of the longest liver of several persons. 

Every tenant for life has by the common law, as incident to Bight to 
his estate, and without express grant, the right to take in 
reasonable measure three kinds of estovers — ^housebote (which 
includes firebote), ploughbote and haybote; unless he be re- 
strained from taking them by special covenant. (Co. Litt. 41 b.) 
Such a covenant did not make the cutting of estovers waste, but 

C.R.F. T 
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only rendered the tenant liable in damages on the ooYonaai 
(Dy. 198 b, pi. 63.) To cut timber so far as may be neoeeaaiy 
for these purposes, is not waste ; provided, of course, that the 
timber is in fact so used accordingly. (Co. Litt. 53 b.) If the 
tenancy arises imder a settlement, the tenant's rights of user are 
always expressly provided for by the settlement ; and in practice 
the tenancy for life is commonly declared to be without impeach- 
ment of waste. If the tenancy arises under a lease, the rights of 
the tenant are in practice provided for in the lease. 

Tenant for By the common law, a tenant for life under a settlement has 

life under a , -i i v 

aettlement, as no rights of user, or power to deal with the land, other than 
fromteo^t those possessed by a lessee for life holding merely under a lease 
for life mider ^^ ^ pQj^j;^ g^^j modem sodal arranirements have firmly esta- 

a lease at a ^ ^ *^ 

rent. blished a very great difference, as to their relation to the land, 

between a tenant for life under a settlement and a lessee for life 
or lives at a rent ; of whom the former is in practice the hene* 
ficial owner of the property, whose interest, either with his own 
consent or by the settlement of an ancestor, has been cut dovm 
to a life estate, while a tenant for life under a lease at a rent, is 
merely a farmer holding under a lease for life instead of a lease 
for years. This distinction in status was recognized by 14 Geo. 2, 
c. 20, which enabled the consent of a tenant imder a lease to be 
dispensed with on occasion of suffering a oonmion recovery. 
( Vide supra, p. 251.) The same distinction has been enforced 
by several subsequent statutes, and most strongly by the Settled 
Land Act, 1882 ; by which extensive powers of alienation, 
enfranchisement, exchange, partition, leasing, and for other 
purposes, are conferred upon every person beneficially entitled 
to possession (which in that Act includes receipt of income) of 
settled land under a settlement, as defined in sect. 2, sub-s. (1) 
of that Act. The definition there given of a setUement accords 
with the usual meaning of the phrase ; and the definition of a 
tenant for life obviously includes a legal tenant for his own life, 
beneficially entitled in possession. A list of these statutory 
powers will be found at p. 282, infra. The following remarks 
will, in the absence of express mention, be restricted to suoh 
points connected with estates for life as do not seem to be 
affected by the statutes above referred to. 
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An estate for life may ame in any of the following ways : — How tenancy 
(1°) By express limitation to a grantee during lis life ; arise. ^ *°*^ 

(2°) By implioation of law; where a grant is made to a 
grantee by name, either without any words of limita- 
tion, or aooompanied by words intended to take effect 
as words of limitation, but not by law capable of so 
taMng effect as to limit any greater estate ; 
(3°) By the assignment of an estate pur autre vie to cestui que 

me; and 
(4°) By operation of law, on the arising of a husband's right 
to curtesy, or of a widoVs right to dower. 

Any conveyance, otherwise valid and capable of taking effect, Estate for life 
which nominates a grantee, but neither limits nor purports to tion. 
limit any estate, will, in the absence of any further indication, 
operate by implication of law to pass an estate for the life of the 
grantee. (Co. litt. 42 a ; see also litt. sect. 283.) Similarly, 
if the limitation is /or teitii of U/e, without saying for whose life. 
(Go. litt. 42 a.) But, in the latter case, an estate for the life of 
the grantor will pass, if the grantor might rightfully grant that 
estate, but could not rightfully grant for the life of the grantee. 
{Ibid. See also 183 a.) And the implication of law upon 
which the estate arises is liable to be rebutted by the manifesta- 
tion of a contrary intention. For example, if the estate by 
implication should arise in the premisses of a deed, it may by 
the habendum be cut down to an estate for years, or at will ; and 
this may happen even though the habendum itself be technically 
void as a limitation, and therefore not capable of taking effect 
otherwise than as a manifestation of intention. (See the 1st 
resolution in Buckler^e Casey 2 Rep. 65. For further observa- 
tions upon the relation between the premisses and the habendum^ 
see p. 333, infra.) 

The addition to the name of a grantee of any words designed 
to serve as words of limitation, not being such as, either by the 
oommon law or by sect. 61 of the Conveyancing Act of 1881, 
are appropriated to the limitation of a fee, will not enable the 
assurance to pass any estate of inheritance ; and in general, will 
not enable the assurance to pass any greater estate than would 
have passed by the mere nomination of the grantee. But it has 

t2 
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reoently been held, by the Court of Exchequer, that the addition 
to the name of the grantee of the words, " his executors, adminis- 
trators, and assigns/' in the premisses of a deed, wUl, when the 
grantor has an estate for his own life, expressly pass the whole 
estate of the grantor to the grantee, so as to make the habendum, 
if purporting to grant a less, or an impossible, estate, void for 
the inconsistency. {Boddington v. Rohinsoriy L. E. 10 £xch. 270.) 
For some remarks upon this case, see p. 84, mpra. 



Curtesy. 

To entitle the husband to be tenant by the curtesy of the 
wife's lands of inheritance after the death of the wife, the 
following circumstances are necessary : — 

(1) That the wife be seised during the coverture of an estate 

of inheritance to which issue of the marriage may 
possibly succeed as heir to the wife (Litt. sects. 36, 52) ; 

(2) That the estate be, or become during the coverture, an 

interest in possession ; 

(3) That seisin in deed (less properly styled actual seisin) be 

obtained during the coverture ; and 

(4) That issue be bom alive. 

For some remarks upon the distinction between seisin in deed 
and seisin in law, see p. 180, supra. 

If the lands be subject to the custom of Kent, the curtesy is 
of a moiety only, and ceases on the re-marriage of the husband; 
but such curtesy attaches without birth of issue. (Co. litt. 30 a; 
ibid. Ill a; and see on the subject generally, Rob. Q-av. bk. ii. 
ch. 1.) Special custom may assign a different proportion, or the 
whole, to the husband. 

Ab to seiBia in The rule, that seisin in deed must be acquired during the 
coverture, applies in its full rigour only to lands. As regards 
other realty of which there is curtesy, a seisin in law suffices if 
circumstances make seisin in deed impossible : thus, of a rent, if 
the wife dies before it becomes due, or of an advowson, if she 
dies before the church becomes vacant. (Co. Litt. 29 a.) Entry 



I 



AH ESTATE FOR THE LIFE OF THE TEKANT. 

is not neoesaaiy to acquire Beisin in deed of land, if there be a 
tenant for years of the land ; because his possession is the pos- 
session of the husband and wife, even before the receipt of rent 
from him. (Harg. n. 3 on Go. Litt. 29 a; and see p. ISl, 
supra.) 

Lord Coke (Co. Litt, 40 a) refers the necessity for actual 
seisin to Littleton's words (sect. 52), that the issue must be such 
as may by possibility inherit as heir to the tcife : descent being 
traced before the Descent Act, 3 & 4 Will. 4, c. 106, from the 
person last seised. It would seem to follow, if he is right, either 
that there is now curtesy only of lands coming to the wife by 
purchase, or else that actual seisin has ceased to have any rele- 
Tanoy to the matter. 

In Eager v. Famimll, 17 Ch. D. 115, it seema to have been 
assumed that the alteration of the rules of descent has not 
afieoted the necessity for actual seisin ; but the point was not 
raised. It was also assumed, that a seisin in law of lands would 
BufBoe, when a seisin in deed could not by any possibility be 
had. It is to be observed, that, in Eager v. Furnitall, the im- 
possibility arose out of a peculiar state of circumstances caused 
by sect. 33 of the Wills Act, and was an absolute impossibility ; 
whereas, upon an actual descent at common law, there could 
never be an absolute impossibility to obtain seisin in deed, but 
only a certain degree of difBoulty which, however great La prao- 
tioe, could not in theory be said to be iosnperable. 

With regard to tennre, there is this difference between curtesy 
and dower, that tenant by the ourt«^ holds immediately of the 
supeiior lord, while tenant in dower holds immediately of the 
beir, and is attendant on him for one-third of the services. 
(Watk. Desc. 104, 105.) 

The Court of Chancery allowed to the husband a right, analo- 
gous to curtesy, which may be styled equitable curtesy, in 
reqieot of equitable estates having the same nature and quantum 
as legal estates which confer the right. (Harg. n. 6 on Co. litt. 
29 a.) The phrase equitable estates here includes an equity of 
redemption, see Casborne v. Sear/e, 1 Atk. 603; also trust 
money held upon trust for investment in land, see Stceetapple v. 
Bindon, 2 Yem. S36. The doubt expressed in the last-cited 
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Effect of a 
separate lue 
lor the wife. 



case, whether curtesy should be allowed if the trust arose under 
marriage articles^ is disposed of bj Cunningham v. Moody, 1 Yes. 
sen. 174. 

If the wife is entitled to her separate use, not only as regards 
the income but also as regards the corpus, this does not preTent 
the right of the husband from attaching, though it will be 
defeated by the wife's alienation, whether inter vivos or by will. 
{Cooper V. Macdonaldy 7 Ch. D. 288 ; overruling Moore v. Wehsier^ 
L. E. 3 Eq. 267.) An express declaration oontained in the 
settlement, that the husband '' shall not be tenant by the cur- 
tesy," will exclude his right altogether ; even though the legal 
estate be in the wife. {Bennet v. Davia, 2 P. Wms. 316.) 

So far as alienation is concerned, the power of a wife entitled 
for an estate of inheritance to her separate use, to defeat her 
husband's curtesy, seems to be the same as the power of a hus- 
band under the Dower Act, 3 & 4 Will. 4, o. 105, to defeat his 
wife's dower. But it does not appear that a wife could, by a 
mere declaration of intention, without making any disposition 
of the estate, defeat her husband's curtesy. 



The Married By the Married Women's Flroperty Act, 1882, ss. 2, 5, all 
Propertj Act, property of women married after the commencement of the Act, 
^^^^* and property of women married before that date, the title to which 

shall accrue after that date, is placed upon a novel footing. 
But it is not clear that these provisions make any further 
change in the law affecting curtesy, than to put all curtesy 
(except of estates the tiUe to which may have devolved upon a 
married woman before the Act's commencement, which remain 
unaffected) upon the same footing as equitable curtesy in cases 
where, before the Act's commencement, the wife was entitled to 
both income and corpus to her separate use. The Act seems to 
aim at raising a separate use for a married woman by implica- 
tion of law and without the intervention of a trustee ; which 
has not necessarily any wider operation than a separate use 
raised by contract. But the question does not appear to have 
been foreseen; and, so far as regards estates belonging to 
women married after the Act's commencement, and estates 
coming to women previously married by a subsequently-aeoruing 
titie, it must be answered with some caution. 
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A tenant by the curtesy is enumerated among the persons Statutory 
upon whom, when their respective estates or interests are in ^^*™' 
X>os8essiony the statutory powers of a tenant for life are conferred 
by the Settled Land Act, 1882. (See sect. 58, sub-s. 1, viii, of 
tliat Act.) But sub-s. (2) of the same section enacted, with 
reg^ard to each of the persons thereinbefore mentioned, that the 
provisions of the Act referring to a settlement, and to settled 
land, should extend to the instrument imder which such person's 
estate or interest arises, and to the land therein comprised. The 
enactment seems therefore to have no meaning in relation to 
tenants by the curtesy, becaufie the estate of a tenant by the 
curtesy does not arise "under" any "instrument," but by 
Tirtue either of the common law or of a special custom. The 
Sef^tled Land Act, 1884, s. 8, enacts that, for the purposes of 
the Settled Land Act, 1882, the estate pf a tenant by the cur- 
tee j* shall be deemed to be an estate arising under a settlement 
m&de by his wife. This enactment does not say when the 
setrtlement shall be deemed to have been made, or what it shall 
be deemed to comprise. 



Dower. 

There formerly existed three kinds of dower other than dower Yarious 
at oonmion law ; including under the phrase, dower at common a^^^ ^ 
law^ dower out of lands held by common law tenure, but of 
which, by special custom, some other proportion than one-third 
part is assigned for dower. Two of the three, dower ad ostium 
ecclesicB {me monaaterii) and dower ex assensu patris (Litt. 
sect. 38), were abolished by the Dower Act, 3 & 4 Will. 4, 
c. 105, s. 13. The third kind, dower de la pluis beale (Litt. 
sect. 48), which depended for its existence upon the distinction 
between tenure in chivaliy and tenure in socage, was practically 
abolished with the abolition of tenure in chivabry by 12 Gar. 2, 
C.24. 

Dower at common law is of a third part of all tenements of Doww at 
which the husband was solely seised, whether in deed or in law, ^' 

at any time during the coverture, for an estate of inheritance to 
which issue of the wife by the husband might by possibility 
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inherit; but suoh issue need not be bom. (Litt. sect. 36.) 

The wife is dowable of a fee tail, even though it should be 

determined by the death of the husband without issue. (Perk. 

B7 special seot. 317.) By local custom dower may be of a half, or the whole. 

(Litt. rfBct. 37.) In that case, it is more properly styled dower 

by local or special custom. (2 Bl. Com. 132.) If the lands be 

subject to the custom of Kent, the dower is of a moiety, and 

ceases on re-marriage or fornication. (Bob. Gtiv. pp. 205, 206.) 

Freebenoh. But dower by special custom must be carefully distinguished 

from dower out of lands held by customary tenure for oustomazy 

estates of inheritance, usually styled freehench. 

Joint tenants A wife is not dowable of a fee of which the husband was 

common. ^ seised as joint tenant with others. (Co. litt. 31 b.) But the 

undiyided shares of tenants in common are, for all purposes 

except physical possession, separate tenements, of which they 

respectively are solely seised ; and therefore dower may be 

claimed of such undivided shares. 

Although the husband was allowed equitable curtesy of 
equitable estates, the wife was not allowed equitable dower. 
{Godwin v. Winsmorey 2 Atk. 625.) 
Wifeofmort- For some time after that the right of the mortgagor to 
not^tiUed to i^<l66ni a mortgage in fee simple had been established in equifyi 
d^^er ^ter ^ ^q^ considered that, when the mortgagee's estate had become 
absolute at law by default of payment on the stipulated day, 
the mortgagor could not, by redeeming, defeat the right of the 
wife of the mortgagee to dower ; because her right had attached 
at law immediately upon her husband's estate becoming ab-* 
solute at law. This was one reason of the introduction of 
mortgages for long terms of years instead of in fee simple. 
(Butl. n. 1 on Co. litt. 205 a.) It is now regarded as aa 
axiom in equity, that redemption defeats the claim of thd 
mortgagee's wife to dower. 

When the husband's fee, by virtue of which the wife claimd 
dower, is liable to be defeated by the exercise of a power vested 
in the husband, such an exeroiBC of the power will defeat the 
wife's right to dower. {Bay v. Pungy 5 Madd. 810, 5 B. £ 
Aid. 561.) 

The dower of all women married after ist January, 1834, is 
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now regulated by the Dower Act, 3 & 4 Will. 4, c. 105, which Proviaions of 
gives the wife, in addition to her common law dower, a right to e. io6. ' 
dower out of equitable estates of inheritance in possession (sect. 2), 
and also out of estates as to which the husband had only a right of 
action (sect. 3). But it makes the wife's claim to dower subject 
to all partial estates and interests, and all charges created by 
any disposition or will of her husband, and all debts, incum- 
brances, contracts, and engagements to which his land is subject 
or liable (sect. 5) ; and subject cdso to any conditions, restrictions, 
and directions contained in his will (sect. 8) ; and it enables the 
husband wholly to defeat her right to dower, whether at common 
law or by virtue of the statute, by any of the following means : — 

1. By absolutely disposing of the lands in his lifetime. 

(Sect. 4.) 

2. Or absolutely disposing of the lands by his will. (Ibid,) 

3. By a declaration contained in the deed by which the land 

was conveyed to him, that his wife shall not be en- 
titled to dower out of such land. (Sect. 6.) 

4. By a like declaration contained in any deed executed by 

him. {Ibid,) 

5. By a like declaration contained in his will. (Sect. 7.) 

6. By devising to or for the benefit of his widow, any land, 

or any estate or interest therein, out of which she would 
otherwise be entitled to dower. (Sect. 9.) 

But a gift of personal estate, or of land not subject to 
dower, does not prejudice her right. (Sect. 10.) 
The provisions of this Act do not extend to copyholds. 
{Powdrell v. Jones^ 2 Sm. & Gi£E. 407 ; Smith v. Adamsy 5 De G. 
M. & G. 712.) 

Tenant in dower is perhaps the only '^limited owner" upon 
whom no powers are conferred by the Settled Land Act, 1882. 



Statutory Powers. 

Certain powers of leasing are conferred upon a tenant for life, Settled Ee- 
beneficially entitled to possession or receipt of rents and profits, 1577. ' 
by the Settled Estates Act, 1877, s. 46 ; but it is not probable 
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that these powers will in future be used in praotioe. Larger 
powers of leasing are conferred by the Settled Land Act, 1882, 
BS. 6 — 12 ;, and the latter powers are now, bj the Settled Land 
Act, 1884, s. 5, in a very great measure freed from the incon- 
venience attending the provisions respecting the giving of 
notices, contained in the Settled Land Act, 1882, s. 45. There 
seems now to be no motive for resorting to the powers conferred 
by the Settled Estates Act, 1877, in preference to those con- 
ferred by the Settled Land Act, 1882. 



Settled Land 
Act, 1882. 



Sale. 



Beleaaeof 
servioes and 
enfrancliiBe- 
ment. 



The following powers are, by the Settled Land Act, 1882, 
conferred upon, or made exerciseable by, a variety of per- 
sons, or classes of persons, described or enumerated in sect. 2, 
sub-s. (5), sect. 68, sub-s. (1), and sects. 60 — 63,* of that Act. 
The typical donee of these powers is *' the person who is for the 
time being, imder a settlement, beneficially entitled to posses- 
sion of settled land, for his life." (Sect. 2, sub-s. 6.) 

(1) A power to sell the settled land, or any part thereof, or 

any easement, right or privilege of any kind, over or in 
relation to the same. (Sect. 3, sub-s. i.) 

But the principal mansion house, and the lands usually 
occupied therewith, cannot be sold without the consent of 
the trustees or an order of the court. (Sect. 15.) 

(2) A power, where the settlement comprises a manor, to sell 
the seignory of any freehold land within the manor, or 
the freehold and inheritance of any copyhold or cus- 
tomary land, parcel of the manor, with or without the 
minerals and mining rights, so as, in every such case, 
to effect an enfranchisement. (Sect. 3, sub-s. ii.) This 
seems to mean, that he may enfranchise copyholds, 
parcel of the manor, and release the tenure (thereby 
extinguishing the services) of freeholds, held of the 
manor. 

An enfranchisement may be made with or without a 
re-grant of any right of common or other right, easement 



* The proTiBlons of sect. 63 are amended by the Settled Land Act, 1884, 
88. 6, 7. These proTifiions do not refer to a tenant for life in the ordinary 
meaning of the phrase. 
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or privilege theretofore enjoyed with the land enfran- Settled Land 
chised. (Sect. 4, sub-s. 7.) Eights of common in the ° ' 
wastes of the manor are extinguished at law by enfran- 
chisement, unless specially preserved by the use of terms 
equivfiJent to a re-grant of the common. (1 Watk. Cop. 
451.) They are not extinguished in equity. {Styant v. 
StakeVy 2 Vem. 250.) Nor will an enfranchisement 
effected imder 4 & 5 Vict. c. 35 (see s. 81), and 15 & 16 
Vict. c. 51 (see s. 45), deprive the tenant of any com- 
monable right to which he may be entitled. 

(3) A power to make an exchange of the settled land, or any Exchange, 
part thereof, for other land, including an exchange in 
consideration of money paid for equality of exchange. 
(Sect. 3, sub-s. iii.) 

Settled land in England cannot be given in exchange 
for land out of England. (Sect. 4, sub-s. 8.) 

(4.) A power, where the settlement comprises an undivided Partition, 
shcure in land, or, under the settlement, the settled land 
has come to be held in undivided shares, to concur in 
making partition of the entirety, including a partition 
in consideration of money paid for equality of partition. 
(Sect. 3, sub-s. iv.) 

Money required for enfranchisement, or for equality of 
exchange or partition, may be raised by mortgage of the 
settled land or any part thereof. (Sect. 18.) 

(6.) A power, with the consent of the incumbrancer, to charge Shifting of 
an incumbrance affecting land sold, or given in exchange £^^^. 
or on partition, on any other part of the settled land, 
whether ahready charged therewith or not, in exoneration 
of the part sold, or so given. (Sect. 5.) 

(6.) A power to lease the settled land, or any part thereof. Leasing, 
or any easement, right, or privilege of any kind, over or 
in relation to the same, for any purpose whatever, whether 
involving waste or not, on building lease for any teim not 
exceeding ninety-nine years ; on mining lease, for any 
term not exceeding sixty years ; and on any other kind 
of lease, for any term not exceeding twenty-one years. 
(Sect. 6.) 
With permission of the court, to be given under special 
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Settled Land 
Aot, 1882. 



Gonfinnation 
of oontracte. 



Aooeptmg 
BurrenderB. 



oircumstanoes, a building or mining lease may be made for 
any term, or may be granted in perpetuity. (Sect. 10.) 
But the principal mansion house, and the lands usually 
occupied therewith, cannot be leased without the consent 
of the trustees or an order of the court. (Sect. 15.) 

Leases made under this power must comply with the 
following conditions (sect. 7) : — 

(i.) Every lease must be made by deed, to take effect 
in possession not later than twelve months after 
its date ; 
(ii.) And must be at the best rent, reg'ard heing had 

to any jBne taken and other circuxnstanoes ; 
(iii.) The lessee must covenant to pay the rent, with a 
condition of re-entry upon default for a time 
not exceeding thirty days ; 
(iv.) A counterpart must be executed by the lessee. 
(7.) A power (sect. 12) : — 

(i.) To give effect to a contract for a lease entered 
into by any of his predecessors in title, where 
such lease, if made by the predecessor, would 
have boimd the successors in title ; 
(ii.) To give effect to a covenant for renewal, per- 
formance whereof could be enforced against 
the owner for the time being of the settled 
land; 
(iii.) To confirm, " as far as may be, a previous lease, 
being void or voidable ; but so that every leasee 
as and when confirmed, shall be such a lease as 
might at the date of the original lease have 
been lawfully granted under the Act or other- 
wise, as the case may require." 
(8.) A power to accept, with or without consideration, a sur- 
render of any lease, whether made under the Act or 
not ; and such surrender may relate to the whole, or an/ 
part, of the land comprised in the lease. On a partial 
surrender, the rent may be apportioned; and on the 
grant of a new lease, the value of the lessee's interest 
under the surrendered lease may be taken into account 
in fixing the rent. (Sect. 13.) 
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(9.) A power to license copyholders of any manor comprised Lioenses to 

X0&88 OOfW" 

in the settlement, to make any such leases of their copy- holds, 
hold lands as the tenant for life is by the Act empowered 
to make of freehold land. (Sect. 14.) It seems that 
the leasing powers of the tenant for life extend to copy- 
holds only so far as their exercise accords with the 
custom of the manor. 

(10.) A power, in connection with a sale or lease for building Appropria- 
purposesy to cause to be appropriated and laid out, for gt^^ts, &c. 
the general benefit of the residents on the settled land, 
any parts thereof for streets, gardens, or other open 
spaces, with drains, fencing, paving, or other works 
necessary or proper in connection therewith ; and also 
to make arrangements for their continued repair and 
maintenance. (Sect. 16.) 

(11.) A power, if impeachable for waste in respect of timber, Outtang 
on obtaining the consent of the trustees or an order of 
the court, to cut and sell timber ripe and fit for cutting. 
(Sect. 35.) 

(12.) A power to make, vary, or rescind, with or without Contracte. 
consideration, and accept surrenders of, contracts for 
carrying into effect any of the purposes of the Act. 
(Sect. 31.) 

(13.) A power, where personal chattels are settled on trust to Sale of quasi* 
devolve with land so as ultimately to vest in some person 
attaining an estate of inheritance therein, to sell such 
chattels on obtaining an order of the court. (Sect. 37.) 

It is the general effect of the foregoing powers, to liberate 
the settled land, so far as the exercise of any particular power 
extends, from the limitations and trusts of the settlement, and 
to transfer their operation to the money, investments, lands, or 
other net proceeds, obtained by exercising the power. Thus 
the Act does not in general destroy the settlement, but only 
alters the subject upon which it operates. 
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CHAPTER XXIV. 



ESTATES PUR AUTRE VIE, 



So far as regards its quantum^ an estate pur autre vie maj be 
limited to endure (1) daring the life of a single person; or 
(2) during the joint lives of several persons ; or (3) dming the 
life of the longest liver of several persons. In the following 
remarks the word life will, for brevity, be used to incdude Utes. 

Every tenant pur autre vie has, by common law, the same 
right to estovers as a tenant for his own life. (Co. Litt, 41 b.) 

By the comoion law, a tenant pur autre vie holding' under a 
settlement has no rights of user, or power to deal with the land, 
other than those possessed by a lessee pur autre vie holding 
merely under a lease at a rent. But by the Settled Liand Act, 
1882, s. 58, subs. (1), (v.), a tenant pur autre viCy not holding 
merely under a lease at a rent, has, when his estate is in pos- 
session, the powers conferred by that Act upon a tenant for life 
under a settlement. 

Mofchoda by So far as regards its origin, an estate pur autre vie may arise 

which the . ^ ,, . 

estate may m any of three several ways : — 

(1) By express limitation, which is either to a grantee simply^ 
during the life of cestui que vie^ or to a grantee and hi^ 
heirs, during such life. 

When the Statute of Frauds had cast the estate, in 
default of a devisee or special occupant, upon the exe- 
cutors or administrators of a deceased tenant pur autre 
viey a practice sprang up of limiting the estate to the 
executors or administrators instead of to the heirs. 

(2) By the assignment to another person of an existing estate 
for life, which latter estate may have arisen either by 
act of parties, or by operation of law, as curtesy or dower; 
and the assignment is, like the express limitation, either 
to the grantee simply, or to hirn and his heirs, during 
the life of cestui que vie. 



anse. 
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(3) By operation of law, when, before the abolition of for- 
feiture by 33 & 34 Vict. o. 60, an estate for the term of 
the life of an attainted traitor, who was entitled to an 
estate for his own life, was by forfeiture oast upon the 
king ; or when, before the practical abolition of general 
occupancy by the Statute of Frauds, an estate for the 
term of the life of another person was, upon the death 
of a tenant pur autre tne^ cast upon the general occupant 
in manner hereinafter mentioned ; or, since that statute, 
upon the executor or administrator of the deceased 
tenant pur autre me. 
For the purpose of creating an estate pur autre vie by assign- 
ment, the estate of tenant in tcdl after possibility of issue 
extinct does not differ from an estate for life. (3 Prest. Conv. 
171, 172.) The assign is punishable for waste. (Co. Litt. 
28 a ; 2 Inst. 302.) 

When an estate pur autre vie arises either de novo by express Heirs as 
limitation, or by the assignment of an existing estate for life, pa^tsT 
the omission to specify the heirs in the grant has still an im- 
portant influence upon the transmission of the estate upon the 
death of the tenant in the lifetime of cestui que vie. 

It wiU be observed that, in external form, the limitation to a 
grantee and his heirs, during the life of cestui que vie, resembles 
the limitation of a determinable fee. But because the event 
which is to determine the estate is not such as may by possi- 
bility never happen, no fee arises. In a determinable limitation, 
the determining clause must not be radically inconsistent with 
the preceding limitation, which is subject to it ; that is to say, 
the determination must be only possible, not certain, so that by 
possibility the preceding limitation may endure throughout its 
whole possible extent. 

It follows, that the word heirs when used in this sense is not 
properly a word of limitation. By virtue of the grant, the heir 
of the tenant pur autre vie has, on the death of his ancestor in 
the lifetime of cestui que vie^ a right of entry ; but the right does 
not descend to him as heir. It devolves upon him by the 
peculiar title styled occupancy ; which in the case of the heir is 
styled special occupancy, to distinguish it from the general occu- 
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pancy vrhioli formerlj existed upon tlie death of a tenant pw 
autre vie, leaving no special oooupant. This title acoraee to tbe 
heir by reason of his Wng named in the grant, and not by any 
titie of inheritance. And similarly, when an estate pur atUrt 
vie ia made the subject of a quasi-entul, pnrporting to be limited 
to one and the heirs of his body, such special heirs do not take 
by descent, and the words are not properly words of limitatioD, 
but only words nominating a suooeesion of special oocupanls. 
{Low T. Burron, 3 P. Wms. 262.) Until the Statute of Frauds 
made the estate in the hands of the heir as special occupant, 
assets to the same extent as a fee simple, no action lay against 
the heir upon his ancestor's bond specifying the heirs.* 
0«neml ooon- Sut when the heir is not named in the grant, he has no better 
pup]'. yjj^ j^y occupancy than any one else ; and, by the oonomon law, 

if the possession was vacant at the death of the tenant jowr autre 
vie, any stranger who first entered gained the freehold for the 
residue of the life of cesttii que vie, by the title of general occu- 
pancy, and he was styled the general oooupant.t (Go. Litt. 41 h.) 
If the possession was not vacant, the law cast the freehold, with 
the like title and style, upon the person in possession (1 Preet 
Est. 259) ; such as the tenant for years, or at will, of the tenant 
pur autre tie. There was no general occupancy of copyholds, 
because the seisin of them is in the lord. {Zoueh v. Ibru, 7 
East, 186.) 

yna m«r b« Though the heir took as special occupsjit by the nomination 

^pscua (MOtt< ^ ^^ grantor and not by inheritance, it seems to be the better 

opinion that the heir alone, and not the executor or adminis- 



* " Sucb eataUa certainlr »re not eiUtea of mheritanoa. They hsTS been 
Bometimee oalled. though improperly, deeoendible freeholds. Stricuy ipeAkJnp. 
they are not deaceadible freeholtU, beoaiue the heir-at-law does not takebj 
deaceat. If an action at conmion law had been brought against the heir on 
the bond of his aoccator, he might hare pleaded rieni per deictnt ; for theM 
estatM were not liable to tlie debts of the ancestor before Uie Statute of Traudj" 
Lord Eenyon, in Doe v. Luxlim, 6 T. R. 289, at p. 291. In Seymar'i Cat, 10 
Bep. 9f), at p. 98a, they are said to be descendible, bat not of inheritanoe. 

f " He that can first bw it, shall enjoy out the term." Finch, Law, p. 11^- 
But the posseeaion of land held pur autre vie is not more likely to be left racut 
by the death of the tenant, than the possession of land held for any otber 
estate ; and the casoa in wbioh any one oonld " hap it" and acquire a till* 
subeequentty to the death of the tenant pur autre vie, must have been ezlMinclT 
rare. The object of sect. 12 of the Statute of Frauds was to make the Isih^ 
aBHetB for the payment of debts, not, as has often (but absurdly) been said, I** 
prevent ' ' soranibling for the lands. ' ' 
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I 

trator^ could be named as special occupant in the grant. (Harg. 
n. 4 on Co. Litt. 41 b ; Com. Dig. tit. Estates^ F. 1 ; Lord 
Redesdale in Campbell v. SandySy 1 Soh. & Lef . 281, at p. 289. 
See, however, 1 Sugd. Pow. 7th ed. p. 233, note.) If the heir 
and the executor are both named in the grant, the heir has the 

special occupancy. {Atkinson v. Bakevy 4 T. E. 229.) 

i 

The heirs of the body may be named as special occupants ; Effect of 
and the naming of them affects the quantum of the estate, which heirs of the 
is less than the quantum of a similar estate limited to the heirs gpe^io^oocu- i 

general. Thus, if a tenant for his own life makes a lease to the P*^**. 
immediate reversioner and the heirs of his body during the life 
of the tenant for life, this will be no surrender. (3 Prest, 
Conv. 22.) The possibility that there may be a failure of the 
heirs of the reversioner's body, by his death without issue during 
the lifetime of the tenant for life, gives to the latter a reversion 
upon his own grant, so that the last-mentioned grant is only 
the grant of an under-lease, which is therefore incapable of 
merger in the reversioner's estate. 

After the Statute of Frauds, as hereinafter mentioned, the WHether per- 
question, whether the executor or administrator might be named sentatiTefl 
as special occupant, had no practical importance so far as free- ^^Muiter^*^ 
hold lands are concerned; because, if there was no special 
occupant, he would take the estate by force of the statute. 
And he would take it as an estate of freehold. {Oldham v. 
Pickeringy 2 Salk. 464 ; this point is stated more fully in Carth. 
376.) 

Before the case of Ripley v. Waterworthy 7 Ves. 426, the 
opinion that personal representatives might be named as special 
occupants seems to have appeared only by way of casual surmise. 
(See 2 Vem. 719 ; 3 Atk. 466.) In the last-mentioned case 
Lord Eldon seems to have inclined towards the same opinion. 
But since the question did not call for decision, this opinion was 
obiter dictum ; and the question had so long been deprived of 
nearly all its practical importance by the Statute of Frauds, 
that the principles upon which its solution depends seem to have 

fallen into complete oblivion. The question is now purely a . 

question of historical criticism. Any reader who has any know- ^ 

C.R.P. u 
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ledge of the political and social condition of England before the 
Wars of the Boses, or, indeed, at any time before the reign of 
Heniy VII., and also of the status of executors and admims- 
trators in our early legal system, will probably find it impossible 
to believe that, while the doctrines of tenure retained their 
importance, the intrusion of an executor into tiie immediate 
freehold would have been tolerated ; especially as the lord had 
no means of compelling him either to take out probate or to 
disclaim the estate ; so that, if he had delayed probate, the free- 
hold might thereby have been kept in abeyance. The objection 
is even more obvious, in the case of an administrator, than in the 
case of an executor. 

Oconpaaey of Of things which at common law lie in grant, and of which 
hereSta- therefore no possession could be taken, there was no general 
™^**' occupancy. (Co. Ldtt. 41 b.) But of such things there might 

at common law (and still may) be special occupancy. (Litt. 
sect. 739, and Lord Coke's comment, where the word occupant 
evidently means general occupant ; 16 Vin. Abr. 71 = OcctqHuUf 
D.) An administrator could not be special occupant of a rent. 
{Salter v. Butlery or Salter's Case, Cro. Eliz. 901, Tdv. 9.) 

AflflignaUa at The tenant pur autre vie had, at common law, an absolute 

oonunon law. , , , ... 

right of alienation inter vivos, whether his heir was entitled as 
special occupcmt or not ; and, in the latter case, the estate of the 
assign was not affected by the death of the assignor. Estates 
pur autre vie were not made deviseable by the Statutes of Willsy 
32 Hen. 8, c. 1, and 34 & 35 Hen. 8, c. 6. 
Made devise- By the Statute of Frauds, 29 Car. 2, c. 3, s. 12, it is enacted 
statate, that any estate pur autre vie shall be deviseable ; and, if no de- 

vise be made, shall be chargeable in the hands of the heir, if it 
shall come to him by reason of a special occupancy, as assets by 
descent, as in case of lands in fee simple ; and in case there be 
no special occupant thereof, it shall go to the executors or admi- 
nistrators of the party that had the estate thereof by virtue of 
the grant, and shall be assets in their hands. 

It is commonly said, that this enactment made tenancy by 
general occupancy for the future impossible. (Harg. n. 5 on 
Co. litt. 41 b.) But Preston has suggested that general occu- 
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panoy might still be possible, during the interval between the 
death intestate of a tenant pur autre vie and the grant of admi- 
nistration. (1 Prest. Conv. 44.) 

In Oldham v. Pickering^ 2 Salk. 464, Garth. 376, it was and diatribat- 
decided that the estate in the executor's hands was assets only 
for the payment of debts, and that, these being satisfied, the 
executor, being '^ as it were the occupant," could not be com- 
pelled to make any distribution. In consequence of this 
decision, it was enacted by 14 Gheo. 2, c. 20, s. 9, that (if there 
be no special occupant) estates pur autre t?^, so far as not devised, 
should be applied and distributed in the same manner as the 
personal estate. 

The Statute of Frauds, s. 12, and the 14 Geo. 2, c. 20, s. 9, 
are repealed by the Wills Act, 7 Will. 4 & 1 Vict. c. 26, s. 2 ; 
but they are substantially re-enacted and extended to copyholds 
and incorporeal hereditaments by sects. 3 and 6. 

This kind of estate, though a tenement, is not intailable by Quaei-entaila 

. . of estates jMir 

virtue of the statute De Danky not being a hereditament. {Orey autn vie. 
V. Mannocky 2 Eden, 339.) But it is susceptible of limitations 
in the nature of a quasi-entedl, which, if they are not destroyed 
by some act of the quasi-tenant in tail, will give rise to a quasi- 
descent resembling the descent of an estate tail ; that is to say, 
an estate pur autre vie does not, as a mere chattel or chattel 
interest does, vest absolutely in a tenant in tail by purchase. 
(For a remarkable example, see Mogg v. Moggy 1 Mer. 654, 
where see note at p. 688.) If the estate pur autre vie is conveyed 
subject to limitations which would create an entail in an inherit- 
able tenement, any person entitled as quasi-tenant in tail in 
possession can, without barring the quasi-entail, convey the 
whole estate by any assurance which would pass an estate pur 
autre vie. (Feame, Cont. Eem. 10th ed. 496, and cases there 
cited in margin.) It seems to have been thought by Lords 
Northington and Kenyon, that, since these estates have been 
made deviseable, quasi-entails of them might be barred by will. 
(See Doe v. Luxtouy 6 T. B. 289, at p. 293.) But quasi-remainders 
limited over upon the quasi-estate tail cannot be barred by will. 
{DilUm V. IHUorty 1 Ball & B. 77 ; Campbell v. Sandt/Sy 1 Sch. & 
Lef. 281 ; Allen v. AHen, 2 Dr. & War. 307.) And a quasi- 

v2 
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tenant in tail in remainder oannot, by oonvejanoe inter rtros, 
bar the quasi-remainders over, without the concurrence of the 
person entitled in possession. {Allen v. Alleny ubi supra.) If 
the estate is suffered to descend, it will descend according to the 
form of the quasi-entail ; and any quasi-remainders which may 
be limited over will take effect, if they become interests in pos- 
session during the life of cestui que vie^ unless previously dis- 
placed by any such conveyance as aforesaid. 
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CHAPTEE XXV. 



OF CONCURRENT OWNERSHIP. 



An estate, whether in possession or in remainder, admits of 
being so limited that several distinct individuals may be entitled 
to concurrent and simnltaneous interests. Moreover, several 
persons may take the same estate concurrently by descent; 
either at common law, in the case of a descent to several sisters, 
or the representatives of several sisters; or by a descent in gavel- 
kind among several brothers, or their representatives; or by 
other special custom, among several brothers and sisters, or 
their representatives. The several individuals so entitled will, 
according to the nature of the relation subsisting between 
their interests, be (1) joint tenants, (2) tenants in common, 
(3) parceners, also styled coparceners, or (4) tenants by 
entireties. 

This arrangement is the most convenient for purposes of dis- 
cussion, though it is not the most logical. According to the 
degree of the intimacy uniting the interests of the concurrent 
owners, the order of arrangement should be as follows : tenants 
by entireties, joint tenants, coparceners, and tenants in common. 
But joint tenancy and tenancy in common are of frequent 
occurrence in practice. Assurances are always made to trustees 
as joint tenants, in order that the survivor or survivors may 
retain the whole estate ; and assurances, especially devises, are 
frequently made to beneficial owners as tenants in common. 
Coparceny is not common, because the descent of lands is not 
common ; and in the majority of the cases which happen, the 
descent is not among coparceners. Tenancy by entireties, from 
the circumstcuices under which it arose, was always rare ; and 
recent legislation may perhaps have made it for the future 
impossible. 

Some remarks upon cross remainders are added to the remarks 
made upon tenancy in common, by reason of the intimate prac- 
tical connection between the two subjects. 
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(1.) Joint Tenancy. 

Deflnition tnd litUeton's definition of joint tenancy is founded upon the 
limitation. mode in which an estate is limited to joint tenants. If lands 

are limited to several persons by name, habendum to them for 
life, or lives, those persons are joint tenants during* that life or 
those lives. (litt. sect. 277.) They have an estate pur autre 
vie in joint tenancy. Similarly, if lands are limited to BeTenil 
persons by name, habendum to them and their heirs, those 
persons are joint tenants in fee simple. 

By virtue of the provisions of the Conveyancing Act of 
1881, s. 51, a joint tenancy in fee simple may be created by 
employing the words, '^ in fee simple," in lieu of the words, 
*^and their heirs," in the last-mentioned limitation. {Vide 
supra, p. 171.) 

Joint tenancy is equally applicable to fees (except fees in 
general tail, as mentioned in the next following paragraph), 
to estates of mere freehold, and to chattel interests. (litt. 
sect. 281.) 

Estates tail. An estate in general tail cannot be limited in joint tenancy, 
because (except imder the circumstances which would make the 
estate an estate in special tail) there cannot be a single heir of 
the bodies of the donees ; and the right of the several heirs in 
tail of the several donees to inherit secundum formam donij 
which is expressly conferred upon heirs in tail by the statute 
De Bonis, would be repugnant to the right of the surviving joint 
tenants, upon the death of one, to enjoy the whole estate, which 
is the most prominent characteristic of joint tenancy. A limi- 
tation to several persons and the heirs of their bodies, other 
than a limitation to two persons capable of lawful marriage 
and the heirs of their bodies, gives them a joint life estate, 
followed by remainders to them severally, in general tail, as 
tenants in common. (litt. sect. 283, and Lord Coke's com- 
ment.) 

An estate in special tail, if limited to a man and a woman 
not married but capable of lawful marriage, and the heirs of 
their two bodies, will be an estate in joint tenancy. If the 
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parties had been married at the time when the limitation took 
effect, they would, at common law, be tenants by entireties. As 
hereinafter mentioned, it is uncertain what is the operation, in 
this respect, of the Married Women's Property Act, 1882. 

The distinguishing characteristic of joint tenancy is styled Juaaeen- 
ju% accrescendij or the right by survivorship. Upon the death of 
one out of several joint tenants, the survivors hold the whole 
estate, and nothing passes to the representatives in title (whether 
real or personal) of the deceased tenant. (litt. sect. 280.) 

But the practical advantage of i^QJm acoreseendi is not neces- Does not 
sarily equal for each of the joint tenants; for two men may ^nfer equal 
have a joint estate for the life of one of them ; in which case, if *dvant^ 

. .... upon all. 

that one who is cesttd-que-vie should die in the lifetime of the 
other, the estate is determined, whereas, if the other should die 
in the lifetime of cestui-que-'Viey the latter has the whole estate, 
and becomes thenceforward sole tenant for his own life. (Go. 
Ldtt. 181 b.) It still remains true, that each upon the death of 
the other takes the whole estate ; but in the one case, the whole 
estate which he takes is reduced to nothing. 

The right by survivorship is liable to be defeated by any act 
which severs the joint tenancy and turns it to a tenancy in 
common. 

Joint tenants must claim an equal interest by the same title Identity of 

their interest 

and in the same right. (Co. litt. 189 a ; ibid. 299 b.) There- and title, 
fore they can only take by purchase. And imder limitations at 
the common law, they must all take simultaneously. But in 
limitations by way of use, if the use is declared jointly to several 
persons, some of whom are not yet ascertained or not yet in 
being, such last-mentioned persons, if and when they are ascer- 
tained or come into being, will be joint tenants with the others ; 
and the same rule holds good, when the interests arise by devise. 
(Co. litt. 188 a, and Harg. n. 13 thereon; 2 Frest. Abst. 56.) 
The identity of the interest and title of joint tenants is com- 
monly analysed into the " fourfold unity " of interest^ title, timey 
and possession. (2 Bl. Com. 180 — 184.) This analysis has 
perhaps attracted attention rather by reason of its captivating 
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appearance of Bymmetry and exactness, than by reason of its 
practical utility. It means only, that each joint tenant stands, 
in all respects, in exactly the same position as each of the others; 
and that anything which creates a distinction either seyers the 
joint tenancy or prevents it from arising. Blackstone seems 
not to have adverted to the fact, that the " unity of time " is 
not, under the learning of uses and devises, an indispensable 
requisite. 

For purpofleB Joint tenants are said to be seised per my et per tout ; which 
their interests expression properly refers to ttco only, two being taken as a type 
are separate. ^^ pattern for two or more. In one sense each has nothing, and 
in another sense each has the whole, nihil per se separatim et 
toium conjunctim. (Co. litt. 186 a.) In another sense, eadi 
has an equal aliquot share ; namely, for purposes of alienation, 
whether total or partial, and for purposes of forfeiture. (Ibid.) 
Each can alienate to an extent not exceediug his aliquot share, 
and can either, by a total alienation, sever the joint tenancy and 
turn it to a tenancy in common, or, by a partial alienation, 
stipend the joint tenancy during the continuance of the interest 
conveyed by such partial alienation. Herein joint tenanta differ 
from tenants by entireties, who are seised per tout only, and not 
per my ; and of whom, accordingly, neither can, by alienation or 
forfeiture, prejudice the right by survivorship of the other to 
succeed to the whole in severalty. (2 Bl. Com. 182.) At the 
present day, there does not seem to exist any means whereby a 
forfeiture properly so called, as distinguished from a reverter or 
a cesser of interest under a condition or executory limitation, 
can be incurred ; and the foregoing remarks must be restricted 
to alienation. 
Effect of The following point is practically important. When two or 

rr^^for^ more persons are joint tenants for their lives, whether by express 
lives. limitation or by implication of law, and although the limitation 

be expressly to the survivor of them^ then, on a severance of the 
joint tenancy, the share of each will afterwards be held for his 
own life only. (Co. Litt. 191 a ; 2 Prest. Abst. 63.) This is 
because the words in italics are mere surplusage, which express 
nothing which the law would not without them have implied. 
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Hence it appears, observes Lord Coke, that a severanoe of the 
joint tenancy of a lease for lives is beneficicJ. to the lessor. 

In the limitation of a fee simple in joint tenancy, the words 
above placed in italics, instead of erring from mere superfluity, 
are highly pernicious. They turn the limitation to a joint free- 
hold for lives, with a contingent remainder in fee simple to the 
survivor. (Butl. n. 1 on Co. litt. 191 a.) 

At common law, one or more joint tenants could not be Partition, 
compelled by the other or others to make partition. (litt. 
sect. 290.) Voluntary partition between them can be made 
only by deed. (Co. litt. 169 a ; ibid. 187 a.) By the statutes 
31 Hen. 8, c. 1, and 32 Hen. 8, c. 32, the same right of parti- 
tion as appertained at common law to coparceners, is given both 
to joint tenants and to tenants in common. By the Partition 
Act, 1868, 31 & 32 Vict. c. 40, and the Partition Act, 1876, 
89 & 40 Vict. c. 17, the Court is empowered, subject to certain 
conditions, to substitute a sale for an actual partition. 



(2.) Tenancy in Common. 

A tenancy in common, though it is an ownership only of an is a sole 
undivided share, is, for all practical purposes, a sole and several ^^^^'^^P- 
tenancy or ownership ; and each tenant in common stands, 
towards his own undivided share, in the same relation that, if 
he were sole owner of the whole, he would bear towards the 
whole. And accordingly, one tenant in common must convey 
his share to another, by some assurance which is proper to 
convey an undivided hereditament ; and he cannot so convey 
by release. (2 Prest. Abst. 77.) 

A title by tenancy in common may be claimed by prescrip- 
tion, (litt. sect. 310.) This proves the severalty of the 
interest. 

A man who, in his official capacity, is a corporation sole, as a 
bishop, may be tenant in common with himself, in respect of 
his two capacities, as an individual and a corporation. (Co. 
litt. 190 a.) 
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Howiimftj TenanoY in oommon may ariBe in any of the following 
wayB : — 

(1.) By express limitation. 

At oommon law a gift or limitation contained in die 
premisses of a deed, whioh standing by itself wonld haTe 
created a joint tenancy, might be turned to a tenancy in 
oommon by express words in the habendum; snob as, 
habendum the one moiety to the one and the other moietj 
to the other of them. (Co. litt. 183 b.) 

In modem assurances, which are commonly made 
under the Statute of Uses, tenancy in common is limited 
in the habenduniy by declaring the use " as to one equal 
imdivided moiety," or other fractional part, to one oi the 
persons, with similar declarations in favour of the otheis 
respectively. 
(2.) By the severance of a joint tenancy. (litt. sect. 292.) 
(3.) Similarly, by severance, through alienation, without 
partition, of the interests of coparceners. (Latt. sect 
309.) 
(4.) By construction of law. 

(i.) If a (contingent) remainder be limited to the 
heirs of two living persons, not being husband 
and wife, whioh remainder must therefore vest in 
interest at different times, the respective heiis 
will take as tenants in common. {Windham^s 
Case J 5 Rep. 7, at p. 8 a, resolution 3 ; B4)e v. 
Quartlepy 1 T. E. 630.) 
(ii.) Under a limitation, in the form of an estate tail, 
to two persons neither married nor capable of 
lawful marriage, or to three or more personfl, 
they will take in common. {Windham^ s Casij 
ubt supruy resolution 4.) 
Other instances might be specified ; but in the present 
state of the law, they are not material in practice. 

Theahaies There is nothing in the nature or origin of tenancy xQ 

vmequal. conunon to import any necessity that the shares taken by the 

different tenants must be equal ; because they hold by several, 
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or different, titles, not by a joint title. (litt. sect. 292.) 
Their shares will, aooordinglj, be imeqiial, whenever the (dr- 
cumstanoes under which their titles arose were such as to 
institute any diversity between them. On an express limitation, 
unequal shares may be expressly limited ; and then the shares 
will be imequal from the oommenoement of the severanoe of the 
shares. When the origin of the tenancy in common is by the 
severance of a joint tenancy, or by a change in the title of co- 
parceners, the shares will in their inception be equal; but 
inequality may be subsequently introduced, by more than one 
of such equal shares becoming united in the same hands. 

The subject of cross remainders is intimately connected with Croas re- 
tenancy m common ; because the cross remamders are neces- howoon- 
sarily, and the particular estates upon which they are limited J^jJ^^^^ 
may be, and frequently are, limited by way of tenancy in common, 
common. 

The f oUowing remarks wiU be confined to particular estates 
tail, followed by cross remainders in tail ; which is the only 
form in which cross remainders are material to be considered in 
practice. 

The particular estates upon which the cross remainders inseDarate 
depend may either be estates tail in separate parcels of land, ^dS^^ed ^ 
or may be estates tail in several imdivided shares of the same '^^^'^* 
parcel of land. In other words, a man having several distinct 
farms, or other parcels, may limit them separately in tail to 
separate persons, with cross remainders between them; or 
having one parcel only, may limit that parcel in tail to several 
persons as tenants in common, with cross remainders between 
them of their several imdivided shares. 

When cross remainders are limited in respect of undivided 
shares of the same parcel, these shares are in practice always 
equal, and the limitation of the remainders is also in equal 
shares. The following remarks will be confined to equal ooross 
remaindero between equal undivided shares of the same parcel. 

Cross remainders between two persons only present no To two 
difficulty to the imagination. Lands are limited as to one '^^^' 
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To more than 
two persons. 



FMston'i 
definition. 



undivided moiety to A. in tail, with remainder to B. in tail; 
and as to the other undivided moietj to B. in tail, with re- 
mainder to A. in tail. 

The general result of a similar limitation, when made to 
more than two persons, expressed in somewhat coUoquial 
language, is, that upon the failure of each stock, its share is 
divided equally among the other stocks ; and so often as another 
failure of a stock occurs, the share held by that stock, tcheiher 
original or accrued^ is divided equally among the still saheistiiig 
stocks; so that, when the stocks have been reduced to two, 
each will have obtftined a moiety ; and finally^ the last sub- 
sisting stock will get the whole. 

This process of accruer is, of course, liable at any stage io be 
interrupted in respect to each stock, by such stock baixing the 
entail in its share. 

The more formal definition given by Preston is as follows ;— 
'^ Cross remainders, as between three or more persons, aie 
several remainders limited to each of three or more persons, in 
lands, or in the parts of lands, previously limited to each o! 
them, and operating by way of successive accumulated re- 
mainders on the several aliquot parts, which each takes in the 
shares of the others ; so that, in the first place, or by way of 
immediate estate, each person is to have a parcel of land, or s 
part of a parcel of land, and the others, as tenants in common, 
are to have an estate in remainder in the lands or part of this 
person ; and the persons taking each part under each successive 
gift of remainders, are to have remainders, in like manner, in 
the part limited to each other, till every subdivided part is 
divisible between two persons only; and then each of these 
persons is to have a remainder in the share of the other; so 
that, ultimately, by small undivided parts, the entirety of the 
lands may centre in one person." (1 Prest. Est. 96.) 



Each person under the original limitation will have a vastol 
estate in the whole of the lands, made up of separate estates in 
separate fractions. The fibrst estate will be an estate in posses- 
sion in his own aliquot undivided share ; and the others will 
be remainders, of successively increasing degrees of remote- 
ness, in fractions of the other aliquot shares. 
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It IB settled law, that in a deed cross remainders cannot arise Cross re- 
hy implication^ but only by express words. {Cole v. Levingstonj implication: 
1 Yent. 224 ; Doe v. Dorvell, 6 T. E. 518.) In a will cross 
remainders may arise by implication ; but a stronger ground of 
presumption, or evidence of the testator's intention, is required 
when the limitation is to three or more persons, than when it is 
to two only. (See notes to Cook v. Qerrardy 1 Wms. Saund. 
170, at p. 186 ; Powell v. Howellsy L. E. 3 Q. B. 654 ; Re 
Ridge^s Trusts, L. E. 7 Ch. 665 ; Hannaford v. Hannaford, L. E. 
7 Q. B. 116; Hudson v. Hudson, 20 Oh. D. 406.) On the 
question, whether cross remainders should be inserted among 
the limitations of an executory settlement, see Surtees v. Surtees, 
L. E. 12 Eq. 400. 

(3.) Parceny or Coparceny. 

Parceners, or coparceners, are where several persons together Deflnitloiiazid 
constitute a single heir ; as the daughters, where there is no heir SSeristios." 
male, in respect to common law lands, and the sons, in respect to 
gavelkind lands. (litt. sects. 241, 265. As to gavelkind, see 
more at large Eob. Oav. 138 et seq.) The same rule holds of 
sisters, aunts, and other groups of femcde kinsmen in the same 
degree, there being no prior heir male. (litt. sect. 242.) But 
with respect to gavelkind lands, it is to be observed that, though 
by the custom of Kent the rule of coparceny extends to collateral 
descents (Eob. Gav. 115), this is not necessarily true of gavel- 
kind lands situated elsewhere ; and a custom to that effect must 
be proved as a special custom. (Go. litt. 140 a, b.) The rule 
of representation holds good in descents in parceny ; so that the 
issue of a person who, if living at the time of the descent, would 
have been a parcener, will take in parceny along with the other 
like persons. But such issue, as respects the amount of their 
share, tskeper stirpes and not per capita, (Co. litt. 164 b.) 

Parceners hold a position intermediate between joint tenants 
and tenants in common. like joint tenants, they have among 
them only one single freehold, so long as no partition is made. 
Like tenants in coiomon, they have among themselves no jus 
accrescendi ; but upon the death of one parcener, a descent takes 
place of her aliquot share. And one parcener may at common 
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law oonvey to another by an aflsoranoe proper to oonvey a 
several estate, as a feoffment. (Go. litt. 164 a.) But sadi 
oonveyanoe might also be made by release. (Go. Latt. 9 b.) 

A female who, haying no sisters, stands in the position of 
heir, is of oourse styled the heir and not a parcener. (litt 
sect. 242.) 

To sum up the foregoing points, it will l)e observed that for 
some purposes parceners constitute a single person and have but 
one single estate between them, while for other purposes they 
are regarded as being several persons and as having several 
estates. 

1. They make together but one heir to their ancestor. Yet 

they were separate persons for the purpose of escheat by 
attainder. If a man had died, leaving no sons but two 
daughters living, one of whom had been attainted of 
felony, one moiety would have escheated. (Go. litt. 163b.) 

2. They can convey inter ae either by assurances proper to 

convey several estates, or by release. 

3. They pass (at common law) their whole aliquot share Ui 

their descendants, pet* atirpeSy whether the descent ooeois 
before or after the death of their common ancestor. This 
rule is not altered by the Descent Act. 

Partition. One parcener was, even at common law, entitled as against 

the others to a compulsory partition. (litt. sect. 241.) The 
intrinsic union between the shares of parceners is shown by the 
fact that, on a partition, nothing was held to pass from one 
parcener to another, and therefore a partition between them was 
no purchase to make an alteration in the course of descent 
(2 Frest. Abst. 471 ; ibid. 431.) This rule extends even to 
partitions made between some of the parceners and the asaigneeB 
of the others, so far as the shares taken by the parceners are 
concerned. {Doe v. Dixouy 5 Ad. & E. 834.) A rentohaiig^ 
granted for equality of partition is descendible in the same 
manner as the land. (Go. litt. 169 b.) 

Yoluntary partition might be made between parceners by 
mere parol agreement, or by drawing lots, or by reference to 
the award of arbitrators agreed upon beforehand by all the 
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parties. (litt. sects. 243, 244, 246.) Lands which had been 
given in frank-marriage to one daughter must be brought by 
her and her husband into hotchpot. (litt. sects. 266, 267.) 

By 8 & 9 Vict. c. 106, s. 3, a partition made after 1st 
October, 1845, is yoid at law unless made by deed. 

Aiter judgment upon a writ of partition at common law, a 
writ was directed to the sheriff, ordering him to make the parti- 
tion by the oath of twelve lawful men of the county. (litt. 
sect. 248.) But the men of this inquest must be chosen from' 
the neighbourhood of the lands. (Co. litt. 168 b.) 

The Court of Chancery from very early times exercised juris- 
diction in respect to partition, when land holden of the King in 
capite descended upon parceners, one or more of them being 
underage. (Fitzh. N. B. 256 F ; tWof. 260 B.) This jurisdiction, 
being incident to the tenure, and a consequence only of the 
necessity for liveiy of the lands out of the King's hand, was 
practically abolished by 12 Car. 2, c. 24. Suits for partition 
were also frequently instituted and entertained under the court's 
equitable jurisdiction, when this had grown into general recog- 
nition; and under this jurisdiction a decree for partition was 
regarded as a matter of right, upon proof of title. (2 Com. 
Dig. 762.) 

At common law, upon the death of one parcener, her whole Desoent* 
share descended to her issue. (Co. litt. 164 a.) This rule is 
not altered by the Descent Act. {Cooper v. Francej 19 L. J. 
Ch. 313 ; Paterson v. MillSy 19 L. J. Ch. 310.) 



(4.) Tenancy by Entireties. 
Tenancy by entireties occurs, at common law, when a gift or Definitioii 

J • -t •r ^ 1 1 _L 1 1 J *i^d mode of 

conveyance, which, if made to two strangers, would create a limitation, 
joint tenancy, is made to a husband and wife during the cover- 
ture, (litt. sect. 291, and Lord Coke's comment;* 2 Brest. 



* Lord Ooke does not uae the phrase ** hj entireties." He speaks of cases in 
•which *' the husband and wife shall have no moietieay That is to say, he 
regards tenancy by entireties as being a species of joint tenancy, witii the dis- 
tingoii^ung characteristic that it confers no power of teverance. Tiiis accords 
wiui the definition above given. 
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Abet. 39. See Co. litt. 326 a :— " Where the husband and 
wife are jointly seised to them and their heires of an estate 
made during the coverture^*) 

The peculiarities of this kind of tenancy arise out of the 
identity which the common law imagines to exist between hus- 
band and wife. (litt. sect. 291.) It is equally applicable to 
estates in fee simple, in fee tail, for the lives of the parties, and 
pur autre vie. (2 Prest. Abst. 39.) 



DutingTiiahed 
from joint 
tenaxioy. 



It constitutes the most intimate union of ownership known to 
the law. A husband, being tenant by entiretieB of freeholds 
with his wife, cannot by any alienation bar her right by sup- 
vivorship in any part. (Co. Litt. 326 a ; Doe v. Parratt^ 5 
T. R. 652, at p. 654.) They are accordingly said to hold per 
taut et nan per my. (2 Bl. Com. 182.) The same rule formerly 
applied also to forfeiture. (Co. litt. 187 a.) 



Ajb to chatteUi 
real. 



Equities of 
reaemption 
and personal 
oliattels. 



Preston affirms that this kind of tenancy is applicable to ft 
term of years. (2 Frest. Abst. 39.) But he also states that, 
unless the term is a provision for the wife under some ante- 
nuptial agreement, the husband alone can assign the term- 
{Ibid. 43, 57.) If this doctrine is correct, it is difficult to see in 
what a tenancy by entireties of a term of years differs from a 
joint tenancy. The case of Grute v. Locrofty Cro. Eliz. 287, 
cited by him as an authority in support of this doctrine, is by 
no means conclusive, for it is distinctly stated that there the 
tenancy was a joint tenancy. 

The case of Martin v. Mawlin, 2 Burr. 969, seems to show, 
that in a tenancy by entireties of an equity of redemption, tiie 
husband in his wife's lifetime can convey the whole. As regards 
money and personal chattels, the husband alone can give a good 
discharge therefor, and can alienate after reduction into posses- 
sion; and the wife has no equity to a settlement thereout. 
(Ward V. Ward, 14 Ch. D. 506; Godfrey v. Bryan, ibid. 516.) 
But it would seem that, if the court gets hold of the property, 
it will practically prevent the husband from exercising his rig^^ 
of alienation, by retaining the fund in court ; thus preserviBg 
to the wife her chance of taking the corpus by survivorship. 
{Atcheson v. Atcheaon, 11 Beav. 485.) 
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Husband and vnie might be tenants by entireties^ as between 
themselves, of an undivided share ; and might, as regards the 
owners of the other undivided shares, be either tenants in com- 
mon or joint tenants. 

It is difficult to say what is the effect, upon tenancy by The Married 
entireties, of the Married Women's Property Act, 1882, 45 & 46 PrS^t^Act, 
Vict. c. 75. This is one of the questions, which seem to have ^®^^- 
escaped the attention of the legislature when that statute was 
enacted. In Mander v. Harris^ 24 Ch. D. 222, Mr. Justice 
Chitty seems to have thought that the effect of the Act is to 
destroy the status of coverture, so far as this status afiects 
mutual rights, or incapacities, in respect to the ownership of 
property. His judgment was afterwards reversed upon appeal ; 
but upon special grounds which do not affect the above-stated 
opinion. (32 W. E. 941.) 

Freston was of opinion that, by express words, a husband and 
wife might, at common law, be made tenants in common under 
a gift to them during the coverture. (2 Prest. Abst. 41.) This 
would seem to imply that, in his opinion, the creation of this 
tenancy was a question of intention ; though, in the absence 
of an expressed intention to the contrary, the law presumed the 
intention to be in favour of the tenancy by entireties. If this 
view is correct, it would seem that the effect, in this respect, of 
the Married Women's Property Act, 1882, is simply to reverse 
the rule, or implication, of law. Where, at common law, an 
express intention was required to prevent tenancy by entireties 
from arising, an express intention will now be required in order 
that it may arise. Though the Act enables certain things to be 
done, which could not be done at common law, it does not seem 
to disable the parties from doing anything which was formerly 
lawful. If, on the other hand, the origin of the tenancy at 
common law was not due to intention, but was due solely to the 
incidents of what may be called the proprietary status of cover- 
ture, and if Mr. Justice Chitty was right in thinking that this 
status has no longer any existence, then it would follow that 
this tenancy can bo longer be created. The former seems to be 
the more plausible view. 

CalCaP* JL 
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CHAPTER XXVI. 



ASSURANCES IN OENEKAI.. 



General re- ASSURANCES (other than Wills aod testaments) are commonly 

murVf on the . 1 J 

iDflueaoeof divided into assuranoes operating by the common law, ana 
SSJ^ciT MsimmceB operating by the Statute of Uses. But it must be 
remembered that many of the latter assurances derive 'pait oi 
their operation from the common law. It must also be remem- 
bered that the Statute of Uses, though its influence upon 
assurances in general is greater than that of any other statute, 
is not the only statute upon which certain kinds of assurances 
depend for their operation or validity. The following examples 
are worthy of notice. 

(1.) Modem disentailing assurances and assurances by mamed 
women and their husbands derive their operation partly 
from the Fines and Recoveries Act. And because tiist 
statute, for the purpose of barring an entail, only supe^ 
adds inrolment to the assurances otherwise appropriate 
to the conveyance of a fee simple, it follows that dis- 
entailing assurances may also derive part of their opera- 
tion from the common law and from the Statute of Uses. 
(2.) It has been remarked by Butler, and is indeed obvious, J 
that in the old-fashioned assturance styled " by lease and 
relejuse," the lease alone derived its operation from the 
Statute of Uses: the bargainee for a year under the lease, 
so soon as his possession was executed by the statate, 
being capable at common law of taking a release of the 
reversion. The conveyance could be made without th® 
help of the Statute of Uses, by making a lease to take 
effect as a common law lease, instead of as a bargain and 
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sale for a year, and causmg the lessee to take aotual 
possession tinder it, instead of relying upon a constructiye 
possession executed by the statute : a method which was 
sometimes employed in conyeyanoes by corporations, who, 
not being capable of being seised to a use, could not, by 
means of a bargain and sale, raise a use capable of being 
executed by the statute. For the same reason, corpora- 
tions not unfrequently conveyed freeholds in possession 
by feoifment, appointing an attorney under their 
common seal to give livery, of the seisin. The 4 & 5 
Yict. c. 21, s. 1, enabled an assurance to be made by a 
single deed, having the same operation as the two deeds 
formerly used in assurances by lease and release. It 
superseded the need for the preliminary lease, by giving 
to the release alone, if expressed to be made in pursuance 
of the Act, a purely statutory operation as a conveyance 
of estates of freehold in possession. This Act was in 
force from 15th May, 1841, tiU 7th August, 1874, 
having been repealed by the Statute Law Revision Act, 
1874 (No. 2). But it was seldom used in practice, after 
the coming into operation of 8 & 9 Yict. c. 106, on 
Ist October, 1845. The writer has met with an example 
of its use in a deed dated August, 1852. 

(3.) During the time that 7 & 8 Vict. c. 76, remained 
in force — from 31st December, 1844, to 1st October, 
1845— another statutory method existed of conveying 
estates of freehold in possession. This was not confined 
to a release, and was not expressed to be made in pur- 
suance of the Act. 

(4.) The last-mentioned Act was repealed by 8 & 9 Vict. 
0. 106, which, without repealing 4 & 5 Vict. 6. 21, prac- 
tically superseded it by providing a more convenient 
form of assurance. Sect. 2 enacts that after 1st October, 
1845, all corporeal tenements and hereditaments shall, 
as regards the conveyance of the immediate freehold 
thereof, be deemed to lie in grant as well as in livery. 
All modem assurances of estates of freehold in posses- 
sion, except a feoffment and a bargain and sale inroUed, 
depend for their validity upon this statute. 

x2 
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ConyeyanoeB of estates of freehold in possession, taking effect by 
Yirtue of anj of the above-mentioned statutes, 4 & 5 Yiot. c. 21, 
7 & 8 Vict. 0. 76, or 8 & 9 Vict. o. 106, owe all their efficacy to 
the particular statute and at common law would be wholly 
inoperatiye ; unless by reason of peculiar oiroumstanoes they can 
be construed to take effect bj some means foreign to their purport. 
(See the notes to Chester v. Willany 2 Wms. Saund. 283.) 

Sect. 49 of the Conveyancing Act of 1881 declares, that the 
use of the word grant is not necessary in order to convey tene- 
ments or hereditaments, corporeal or incorporeal. Since no 
substitute is mentioned, it is not clear what would have been the 
effect of this enactment, if the word grant had been otherwise 
necessary to pass things lying in grant. Until the coming into 
operation of 8 & 9 Vict. o. 106, the word grant was neiiher 
necessary nor appropriate to pass corporeal hereditaments. Since 
that date, corporeal hereditaments (which phrase includes cor- 
poreal tenements) have been numbered among things lying in 
grant ; and the word grant has been appropriate to pass them, 
but not necessary. {Shove v. Pinckey 5 T. R. 124 ; Haggenton 
V. Hanbun/y 5 B. & C. 101.) It is probable that the word 
convey^ which occurs frequently in the Conveyancing Act of 
1881, will in future be often used ; though it would be difficult 
to give any reason for preferring this substitute. 

Before the coming into operation of 8 & 9 Yict. c. 106, 
remainders and reversions were capable, at common law, of 
being conveyed by grant ; but that mode of assurance was not 
commonly used in practice, because it was essential to the 
validity of the assurance that the existence of the particular 
estate should be proved. For this reason it was the common 
practice to convey remainders and reversions either by lease 
and release or by bargain and sale inrolled. (2 Prest. Abst. 85.) 
(6.) Sect. 65 of the Conveyancing Act of 1881, amended by 
sect. 11 of the Conveyancing Act of 1882, enacts that, 
under certain circumstances and subject to certain restric- 
tions, the unexpired residue of a long term of years may 
be enlarged into a fee simple, by some one or other of 
sundry persons entitled in right of the term. Such 
enlargement is in no way dependent upon the concur- 
rence of any person entitled in reversion. 
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(6.) Sect. 16 of Lord Cranworth's Act, 23 & 24 Viot. e. 145, 
enables the person exercising the power of sale oonf erred 
by the Act upon mortgagees, to vest in the purchaser all 
the estate and interest which the mortgagor had power 
to dispose of; but, in the case of copyholds, only the 
beneficial interest. This enactment was repealed by the 
Conveyancing Act of 1881. It created a statutory 
power, by which mortgagees were sometimes enabled to 
convey a greater estate than was vested in them. 

The above-mentioned enactments, and also all enactments 
creating statutory powers, which give to the deeds to which they 
relate an effect or modus operandi which could not have been 
given to them by the mere act of the parties, do not stand upon 
the same footing as 8 & 9 Yict. cc. 119, 124 ; Lord Cranworth's 
Act, with the exception of sect. 15 above mentioned ; or sects. 
6, 7, 18, 19, 34, and 63 of the Conveyancing Act of 1881, and 
similar enactments: which merely aim at dispensing, either 
wholly or partially, with the actual expression by the parties of 
something which they were competent to effect without any 
legislative assistance. 

Excepting only the capacity of being executed into legal Gkneralra- 
estates, uses were in all respects the same before the statute as nature of 
afterwards. Our early jurists regarded the legal estate in fee 
simple, and the conterminous use, as being two separable things, 
commonly found together, and primd facie presumed to be united 
in the legal tenant; but capable of separation, and having 
definite characteristics when separated. When such separation 
took place, the use conferred the right, both to take the profits 
of the lands, and also to call upon the person having the legal 
estate to make such conveyances thereof as the person having 
the use should think fit. The following propositions were 
dearly established from early times : — 

(1.) Begarded as a descendible entity^ the descent of the use 
followed the descent of the thing of which it was the 
use. So that, (i) the use of lands which were subject 
to no peculiar local custom, held for an interest analogous 
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to a oommon law f ee BimplOy desoended to the hdr general; 
(ii) the use of gavelkind lands descended aooording to 
the custom of gavelkind; and (iii) of borough-eDgM 
lands, aoooiding to the custom of borough-englisb; 
(iv) other peculiar local customs affecting oommon law 
lands, when good in law, had the like effect upon the 
descent of the use of them ; and (v) the use of oopyholdB 
descended aooording to the custom of the manor. 

And it was as impossible to change the ooune of 
descent of the use as to change that of the legal estate. 
(1 Freet. Est. 448; Bob. Gav. 98, 99.) So &r as the law 
permitted new estates to be created and taken by mj 
of purchasey the use (like the legal estate) oould of ooune 
be made to go to any person whatsoever ; but by pur- 
chase only, not by descent, unless such person was the 
next in the* order of descent prescribed by the law. 

(2.) The person entitled to the use {cestui que use) might 
alienate the use, by conveyance inter vif?08. 

(3.) So also he might devise the use, before the Statutes of 
Wills, although the use was of lands whioh were not 
themselves deviseable. 

(4.) By the statute 1 Itic. 3, c. 1 (which was not positzrelf 
repealed until 1863, when it had for ages been quite 
obBolete), cestui que use was enabled to make conveyanoee 
inter vivos of the lands themselves, which were good, not 
only as against cestui que use to convey the use, but alfio 
as against his f eofiee to uses, so as to convey the legal 
estate. This statute never had any extensive operation* 
For an instance of its use in practice, see Dy. 283 S/ 
pi. 30. 

In all essential dharacteristics these uses resemble what we 
now call equitabk estates^ differing from them mainly by reason 
of the greater complexity of limitation to which the ingenuity 
of conveyancers has gradually subjected the latter. This greater 
complexity has proceeded pari passu with the increasing com- 
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plezit J in the limitation of legal estates ; and both these develop- 
ments are due, in a great measure, to the influence of the statute 
27 Hen. 8, o. 10, commonly called the statute for transferring 
uses into possession, or, more briefly, the Statute of Uses. 

It seems strange that the legislature, when it enacted that Omenl effect 
uses should be transformed into legal estates, should not have of Uses, 
foreseen that, unless at the same time people were forbidden to 
raise or declare uses, they would soon take to raising and 
declaring uses as a method of creating and conveying legal 
eSbaL^* 

The result has been that the easy plasticity which the Court 
of Chancery from early times permitted to the declaration of 
uses has been, iu a great measure, imported into the methods of 
creating legal estates. Instead of the land stifling the activity 
of uses, the latter have imparted their mercurial properties to 
the land.* 

Moreover, since it was decided soon after the passing of the Oriffin of 
statute, that no use could be limited upon a use (Bacon, Uses, 43 ; tnuts. 
2 Bl. Com. 335), it was only necessary to interpose a second 
seisee to uses between the feoffee or grantee and the cestui que 
use^ in order to restore the old system of equitable estates or 
trusts : a device which gave occasion to Lord Hardwioke's 
celebrated remark, that " a statute made upon great considera- 
tion, introduced in a solemn and pompous manner, by this strict 
construction, has had no other effect than to add at most three 
words to a conveyance." (1 Atk. 591.) But this lively 
rhetoric must not be taken quite seriously ; nor is it quite clear 
whether he wished that equity had refused to enforce the trust, 
or that the law had consented to execute the seisin. 

The above-mentioned decision, which only imports, when it is 
rightly understood, that a use is not a hereditament within the 
meaning of the statute, has been subjected to much petulant, if 
not ignorant, censure. In the opinion of the present writer, it 
has been well defended by Bowe, in his edition of Baoon on 
Uses, note 74, p. 134. 

* ''And because uses were so Babtle and tmgoremable, as hath been said, they 
hare with an indissohible knot coupled and manied them to the land, which of 
all the elements is the most ponderous and immoTeable.*' 1 Bep. 124 a. 
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Whether the The question, whether the Statute of Uses applies to wills 
Ufies applies ^^ given rise to much difference of opinion. The objection 
^ ^^^- (Butl. n. 1 on Co. litt. 272 a, VIII. 1) that the Statute of Uses 

was passed before the first Statute of Wills, 32 Hen. 8, c. 1, 
seems to be intrinsically futile ; and at the present day it might 
lead to the awkward inference that grants of freeholds in pos- 
session, made by virtue of 8 & 9 Vict. c. 106, s. 2, are also not 
within the statute. But since it is the unquestioned fact that 
the intention of the testator itself avails to convey the legal 
estate, and that this intention may be made effectual by any 
language which is clearly intelligible, it follows that the 
machinery of the Statute of Uses cannot be necessary to carry 
into effect the intention of a testator ; that he might dispense 
with it if he thought fit to declare such an intention ; and that, 
in so far as the machineiy of the statute has practically been 
applied to the interpretation of wills, this has been done only 
because their language gave rise to the inference that the testator 
intended to follow the analogy of the statute. This analogy has 
been applied when the limitations in the will, by following in 
detail those which would be appropriate in a deed, suggest a 
corresponding intention. In particular, it is dearly settled that 
the doctrine of a use limited upon a use applies to wills, and that, 
where such a double use occurs, the legal estate is fixed in the 
person who takes the first use, though he be only a trustee 
without any active duties to perform. (2 Jarm. Wills, 4th ed. 
290.) But in general, and apart from the indication of inten- 
tion supplied by the existence of a use upon a use (that is, a use 
followed by a trust), the estate taken by trustees is generally 
restricted in wills to what is required for the fulfilment of their 
trust. This doctrine of cutting down the estate taken by trus- 
tees has no application to settlements effected by deed. {Cooper 
V. Kt/noch, L. E. 7 Oh. 398.) 

The first and most important section of the Statute of Uses, 
abbreviated by the omission of what is not necessary to the 
consecutive construction, is as follows : — 

The form of " Thai where any person or persons .... at any time hereafter shall .... be 
seot. 1 of the seised, of and in any .... hereditaments, to the use confidence or trust of any 
statute. other person or persons or of any body politic, by any . . means whatso- 

ever, ... in every such case aU and every such person and persons and bodies 
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poUtio that . . . shall haye any such use confidence or tmst shall ... be 

. . . deemed and adjudged in lawful seisin estate and possession of and in the 
same .... hereditaments, .... to all intents constructions and purposes in the 
law, of and in such like estates as they had or shall have in use trust or 
confidence of or in the same." 

The statute is expressly made applicable both to uses then in Principal 
existence and to those subsequently created. The following ^^ 
propositions respecting the uses which are contemplated by it, 
follow naturally from its language, and have always been taken 
as indisputable ; unless the case of Holland v. Boina or Bonisy 
2 Leon. 121, at p. 122, 3 Leon. 175, at p. 176, be thought to 
cast any doubt upon the 2nd : — 

1. A person must be seised to the use. 

2. S,eTe person does not include body politic ; as is shown by 

the repeated omission of body politic when speaking of 
the person seised and the repeated mention of body 
politic when speaking of cestui que use. A corporation 
cannot be seised to a use. (Bacon, Uses, 42, 67 ; and 
Eowe, note 113, p. 178, see p. 184 ; 1 Eep. 122a, 127a; 
Ikilmerston v. Stewardj Plowd. 102, at p. 103 ; and see at 
p. 538; Shep. T. 608; 2 Prest. Oonv. 255, 256; 2 Sand. 
Uses, 27, note.) But a natural person may be seised 
to the use of a corporation. And a natural person, who 
is also a corporation sole, as a bishop, may be seised in 
his natural capacity to the use of himself and his suc- 
cessors in their corporate capacity. (Bacon, Uses, 64.) 

3. Since he is seised, his estate must be of freehold. 

4. But the quantum of the interest contained in the use is not 

necessarily equal to a freehold. 

5. The person seised cannot in general be identical with the 

person entitled to the use. The common forms, haben- 
dum unto and to the use of the grantee do not take effect 
by the Statute of Uses, but by the common law. 

But such a declaration of a use to the grantee himself, 
though it is not a use which is capable of being executed 
by the statute, and though it has no effect upon the 
seisin which would be in the grantee by the common law 
without it, neyertheless avails to make any subsequent 
use limited upon it, incapable of being executed by the 
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statute. Such a sobeequent use wonld be a ^^use limited 
upon a use/' and would take effect, if otherwise yalid, u 
a trust 
And in certain cases, in which it is held that there is ''a 
direct impossibility or impertinenoy for the use to take effect bj 
the common law/' the seLsee to uses may himself take by the 
statute. (Bacon, Uses, 63.) Bacon goes on to enumerate the 
fcdiowing examples, which are thus summed up by Sanden 
(1 Sand. Uses, 92) :— 
(1.) Where the use is limited to the feoffee (or other seisee to 
uses) in tail out of his own seisin in fee simple, and the 
remainder oyer to another ; 
(2.) Where the whole seisin in fee simple is oonreyed to the 
feoffee, and many estates in the use are oarred out of 
such seisin, one of which estates the feoffee takes ; 
(3.) If the feoffee be seised to the use of himself and another 

jointly ; 
(4.) If a feoffment be made to a bishop and his heirs to the 
use of himself and his successors. This, if a case in 
point, is not precisely on a level with the other instances, 
because the use is here eii autre droit 
The uses above specified are executed by the statute. But if 
A. be infeoffed to the use of B. for life, and afterwards to the 
use of himself and his heirs, the latter use is not executed by 
the statute; but A. is in by the common law retaining the 
residue of his original estate ; and therefore he takes by way of 
reversion and not of remainder. (Bacon, Uses, 64.) 

Preston, in sununing up his statement of the case of OoodhtU 
V. Brigham^ 1 Bos. & F. 192, treats it as having decided that 
*^ a person cannot be seised to his own use, when there is not 
any other purpose to be served." (3 Prest. Conv. 269.) This 
proposition seems well to express the general rule, subject to 
the above-stated exceptions. 
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It results from the foregoing considerations, that the v^ 
question, upon which depends the theory of the raising of 
estates by way of use, is as follows : — Under what eireumstancest 
and by what methods^ can a use be so connected with a seisin^ that 
the person having the seisin can be said to be seised to the use icithin 
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the meaning of the Statute of Uses ; so that the use mil be executed 
into a legal estate by the statute ? 

The outline of the reply to this question is contained in the 
following propositions : — 

(1°) Any person capable of transferring by oonveyanoe a 
seisin vested in himself to another, may, upon the making 
of such conveyance, declare any use or uses upon the 
seisin in the transferee, to or in favour of any person or 
persons other than the transferee : which uses, if valid as 
uses, will be executed by the statute. 
The proviso, if valid as useSy imports that the declaration of 
uses is subject to restriction. Any use which contravenes the 
rule against perpetuities is void. Moreover, no estate can be 
raised by way of use except such as, in point of quantumj might 
be conveyed at the common law; and no course of devolu- 
tion except that prescribed by the law can be prescribed by way 
of use. 

(2^) Under certain circumstances, a person having the seisin 

in himself may raise or declare uses upon that seisin 

while remaining in himself, which uses are capable of 

being executed by the statute. 

These propositions explain the meaning of the common 

dictumj that conveyances which take effect under the statute 

operate sometimes with transmutation of the possession, and 

sometimes without transmutation of the possession. 

The following is a list of the principal assurances by which a AworanoeB 
seisin may be, or might formerly have been, conveyed to another J^tation of 
person within the meaning of the first of the foregoing pro- l»M«8ion. 
positions : — 

1. A fine; and 

2. A recovery ; until these assurances were abolished by the 

Fines and Eecoveries Act. 

3. A feoffment. 

4. A release of the reversion on an estate, less than a freehold, 

to the person having the less estate. 

The above-mentioned assurances convey the seisin by 
the common law. From the fourth, by engrafting upon 
it a bargain and sale for a year, taking its effect by the 
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etatot«, wu denred the old assurance bj lease sad 
Telease. 

5. Since the 8 & 9 Yict. c. 106, a grant of the seisin: whidi 

is the method now almost univorsally used. 

The seisin being conveyed bj any of the aforesaid method.', 

tlio uses deelaretl thereupon, if otherwise valid, are within the 
statute. 

The assurances which may take effect by the statute without 
transmutation of the possession, — that is to say, by which, under 
peculiar circximstauces, a person may raise or declare a iisf, 
capable of being executed by the statute, upon a seisin vested in 
himself, — are as follows; — 

1 . A bargain and sale. 

2. A covenant to stand seised to uses, in consideratiou of 

blood or mai-riage : commonly styled, for brevity, a 
covenant to stand seised. 
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OF FINES AND RECOVERIES. 

Since fines and recoveries now not only are obsolete, but do not 
exist, it is unnecessary to add much to the remarks above made 
upon the operation of these assurances when levied, or suffered, 
by tenant in tail. (See Chapter XXI., supra,) 

These assurances were reckoned among the ^' common as- 
surances of the realm ; " and the use of them was by no means 
confined to their operation to bar estates tail. By reason of The effect of 
the statutory title gained against strangers to the fine under the a fine. 
4 Hen. 7, c. 24, and 32 Hen. 8, c. 36, by a non-claim of five 
years' duration, fines were extensively used to strengthen 
doubtful titles ; and even, by a species of fraud, to manufacture 
fictitious titles which, by a non-claim of five years' duration, 
became indefeasible as against all persons who might have made 
their claim at the time when the fine was levied. From this 
point of view it may be said that a fine operated to abridge to 
five years the period allowed by the Statutes of Limitation for 
the prosecution of an adverse claim. A fine had also the further 
advantage, that it gave an actual title ; whereas the Statutes of 
Limitation previous to the 3 & 4 Will. 4, o. 27, gave no title, 
but only barred the remedy of the claimant. 

The operation of a fine, levied with proclamations by force of Three rules 
the statutes 4 Hen. 7, c. 24, and 32 Hen. 8, c. 36, was regulated ^^^^ 
by these cardinal principles : — 

(1°) Since strangers might, at common law, avoid a fine upon 
a plea partes finis nihil habmrunt^ which right was 
saved by the last-mentioned statutes, it was necessary 
to the validity of the fine that one of the parties 
should be entitled to an estate of freehold in the lands. 
But any estate, whether in possession, remainder or 
reversion, would support a fine ; and, generally, even 
though it had been gained by disseisin or tort. 
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(2^) A fine would not bar any estate which was not 00 far 
devested as to be turned to a right of entiy. If it 
were so far devested as to be dUoontinuedj that is, 
turned to a right of action, such disoontinxLanoe would, 
d fortiori^ suffice. The devestment or discontinuance 
might be effected either previouslj to the fine or by 
force of the fine itself. (See Butl. n. 1 on Co. litt 
332 b ; 2 Frest. Abst. 306 ; 3 ibid. 135.) 

(3°) When several distinct rights, under several distinct titles 
accrued to the same person at different times, he had 
several and distinct periods of five years allowed io 
him, commencing respectively from the respective 
times of accruer, within which to prosecute tbem 
respectively. (Cruise, 1 Fines & Eec. 237.) 

How fines It f ollows from these principles, that any person having any 

barred dor- . , ^ m 

mant titles, such possession of land as would qualify him to make a feon- 
ment, though a tortious feoffment,* could simultaneously convey 
a sufficient estate to support a fine against the plea partes finis 
nihil habuenintj and also sufficiently devest the estates rightfully 
subsisting under the former seisin, which was displaced by the 
feoffment. A fine so levied would therefore bar all those estates 
(so far as regards persons not under disability) upon the expira- 
tion of five years after the completion of the fine. The bar 
would not be complete, as against persons under disability, until 
the expiration of five years from the cessation of the disability. 
If the feoffment were made by a tenant for life or years, 
the remainderman or reversioner would, after the death' of such 
tenant or the expiration of the term, as the case might require, 
have a fresh period of five years to prosecute his claim. For 
though the tenant for life or years had incurred a forfeiture of 
his estate, the remainderman was not bound to take advantage 
of the forfeiture, t Upon the determination of the particular 
estate, whether for life or years, a new right accrued to the 
remainderman ; and, by consequence, a new period of five years 
within which it might be prosecuted. (See Fenmr^s case, 3 



* Upon the tortious operation of a feoffment, see p. 328, infra. 
t Fer Lord Hordwioke, in Kemp t. Wettbrook, 1 Yes. sen. 278. 
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Eep. 77 ; Whaley v. Tankard, 2 Lev. 52, 1 Vent. 241 ; Brandlyn 
V. Ord, 1 Atk. 671 ; Ondfle, 1 Pmes & Reo. 239.) 

Uses might be dedaxed upon the seisin which passed by UBesdedaied 
means of a fine or a recovery, in the same way as they might be reooyery. 
declared upon the seisin which passed by a feoffment ; and such 
usee, since they caused the conusee, or the recoveror, to be "seised 
to the use '' of the person entitled to the benefit of the use, were 
within the language and intent of the Statute of Uses and were 
executed by the statute. The uses of a fine were declared by 
the person by whom it was levied ; and the uses of a recovery 
were declared by the person by whom it was suffered. If no 
uses were declared, and the fine was levied, or the recovery 
suffered, without valuable consideration, the use, and with it, by 
virtue of the statute, the legal estate, resulted to the person 
entitled to declare the use. 

Owing to the last-mentioned circumstance, a doubt at one 
time existed, whether a tenant to the pr(Bcipe could be made by 
levying a fine without any declaration of use ; for it was thought 
that the seisin might be forthwith devested out of the tenant to 
the precipe by the resulting of the use, instead of remaining in 
him to enable him to serve the purposes of the recovery. But 
it was decided that the use would not result contrary to the 
intention of the parties. {Altham v. Angksea, 11 Mod. 210; 
2 Salk. 676.) 



Since a married woman might always, at common law, be Fines and 
joined as a co-defendant with her husband in an action at law, aararuioes by 
it follows that she could concur with him in levying a fine or ??ff!l!^ 

•/ o women. 

suffering a common recovery ; because, for all technical purposes, 
these stood in exactly the same position as the actions at law 
which they simulated. Before the Fines and Recoveries Act, a 
fine was the assurance commonly used by married women to 
release dower or convey estates of inheritance. A reooveiy had 
the like effect ; but it was not commonly used in practice for 
these purposes, unless it was also intended to be used to bar an 
estate tail. (1 Brest. Conv. 4, 5.) For these purposes a fine was 
effectual without proclamations (3 Brest. Abst. 133) ; because it 
was sufficient for these purposes that the parties should be bound 
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inter te by estoppel, there being no need to bare reooniee to the 
peooliar properties of a fine levied mider the statutes 4 Hen, 7, 
o. 24, and 32 Hen. 8, o. 36, or to the doctrine of non-claim ; 
and, at common law, even after the Statute of Non-claim, 34 
Edv. 3, c. 16, a fine bound the parties themselves, including 
the married woman, hj estoppel. For the same leaaoD, a 
recoveiy was for these purposes effectual, although it was 
suffered without a proper tenant to the pnscipe. The separate 
examination of married women arose from the provision of the 
*^^" statute Modus lecandi fines — " And if a woman oovett be one of 

the parties, then she must first be examined by four of ihn said 
justices ; and, if she doth not assent thereunto, the fine shall not 
be levied." (2 Inst. 510.) And when a married woman joined 
in suffering a common recovery, she was always separately 
examined by the praotioe of the Court. (Cruise, 2 Fines & 
Rec. 179.) 

AMuraocos It'maj also be remarked that, by the custom of London and 

woman mider of many Other cities and boroughs, married women mi^ht bind 
S^ndS^*** their real property by deed inrolled, with acknowledgment. 
(See, for a very similar custom of the town of Denbigh, Dy. 
363 b, pi. 26.) This custom is expressly confirmed bj 34 & 35 
Hen. 8, o. 22 ; which statute remained in foroe until 1863. 
Though this custom was recognised by the statute, it did not 
depend upon the statute for its validity, and there is no reason 
to suppose that the repeal of the statute has destroyed the 
custom. But at the present day this form of assorauoe woiJd 
have little practical utility. It would enable a woman, who ia 
neither entitled in equity to her separate use, nor entitled as a 
fenie sole under the Married Women's Property Act, 1883, to 
alienate or charge lands situate in the City of London, without 
obtaining the ooncurrenoe of her husband, which would be 
neoeesary to the validity of any assurance made by virtue of the 
Fines and Beooveries Act. 
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CHAPTEE XXVIII. 



OF A FEOFFMENT. 



A FEOFFMENT, the most Venerable of assurances, survives to this Fnnotioii of 

day, but is now little used. It is believed that certain old cor- oonmum law. 

porate bodies still retain, at all events to some extent, their 

ancient habit of conveying by feoffment. The present writer, 

not many years ago, was concerned in drawing a power of 

attorney to deliver seisin. It is the only assurance (not being 

matter of record, as a fine or recovery) by which, at common 

law, legal estates of freehold in possession can be conveyed to a 

person having no subsisting interest in the land and no privity 

with the person making the assurance. It consists simply and 

solely in the livery of the seisin ; and some phrases in common 

use, which seem to imply a distinction between the feoffment 

and the livery, are so far incorrect. 

Under the following special circumstances the immediate free- ^ what oases 

... ,, tho immodiato 

hold might at common law be acquired without livery of seisin freehold 
and without any assurance of record : — ^Siout"* 

(1) The tenant of the immediate freehold might surrender ^▼"y- 

to the immediate remainderman or reversioner. (Co. 
Litt. 50 a.) Before the Statute of Frauds, the surrender 
might have been effected by mere parol, without any 
writing. {Ibid. 338 a.) By 8 & 9 Vict. c. 106, s. 3, a 
surrender of any estate of freehold is void at law unless 
made by deed. 

(2) The immediate remainderman or reversioner, upon a term 

of years, or a tenancy at will, might release by deed to 
the tenant for years, or at will. (Co. Litt. 50 a.) 

(3) An exchange might be made, without livery of seisin, of 

lands held for a freehold in possession, all the exchanged 
lands being situate in the same county. And before the 
Statute of Frauds, such exchange might have been by 

C.R.P. Y 
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mere parol. (litt. sect. 62.) A deed is now neoesBarj. 
(See 8 & 9 Vict. o. 106, s. 3.) 
4) Partition between coparceners might be effected without 
Kvery. (Doct. & Stn. 17th ed. p. 23.) For example, by 
drawing of lots. (Litt. sect. 246.) A deed is now 
necessary. (See 8 & 9 Vict. c. 106, s. 3.) 

(5) Lands or tenements which are appurtenant to an ofiBce, 

would pass in possession on a grant by deed of the office. 
(Co. Litt. 49 a ; Shep. T. 90.) 

(6) Similarly of lands or tenements which are appurtenant to 

a corrody. (Co. Litt. 49 a.) 

The last two instances are not, strictly speaking, examples of 
a conveyance of the freehold in the lands, which passes only as 
appurtenant to the subject of the grant. 

Lord Coke adds, as further examples, assignment of dower 
ad ostium ecclesicPj or otherwise (meaning also dower ex ataensu 
pairis)y and the surrender of customary freeholds. (Co. Litt. 
49 a.) But though the assignment of dower forthwith gaye the 
wife an indefeasible claim, this can hardly be called an imme* 
diate claim, and still less can the assignment be said to have 
vested in her an immediate freehold ; and as to customary free- 
holds, the opinion that these are properly freeholds must now be 
regarded as quite exploded. ( Vide supra, p. 27.) 

Usaffo of the Any livery of the seisin for an estate of freehold is commonly 
styled a feoffment ; but in strict propriety the word, being 
equivalent to dmiatio feodi, denotes livery for a fee or estate of 
inheritance. (Co. Litt. 9 a.) Since estates of mere freehold in 
possession will at common law pass by livery of seisin as well as 
estates of inheritance in possession, it was convenient, when 
feoffments were in common use, to have only a single name to 
denote the appropriate assurance. 

Livery of seisin is divided into livery in deed, and livery in late. 

u^'**^*^^ Livery in deed (or actual livery) is made upon the land itself, 
' and in the absence* of every person, other than the feoffor or 

* It seemfi to have been held in Meiteforde's case, Dy. 362 b, pi. 20, that the 
presence on the land of the reyersioner, u he raises no objection, would not, at 
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feoffors, having any lawful estate and possession in the thing 
-whereof livery is made. (Shep. T. 213.) But a lessee for years 
may be present, if assenting to the livery ; and the livery is 
good if made in his absence without his assent. (Co. litt. 48 b.) 
The absent lessee must not leave behind him any servant, or 
other representative. Otherwise the livery is void, even though 
such servant should assent. (Eol. Abr. Feoffmenty L, 15. 
See also Dy. 363 a, pi. 22.) Indifferent persons, having and 
claiming no estate or possession, nor representing anyone who 
does, may be present. {Doe v. Taylor^ 5 B. & Ad. 675.) 

It seems that the ceremony in which livery in deed consists The ceremony 
may be merely the utterance by the feoffor of express words, deed, 
unaccompanied by any action, declaring a present intent that 
the feoffee shall immediately have the seisin ; but in practice 
the utterance of appropriate words was commonly accompanied 
by " the delivery of anything upon the land in the name of 
seisin of that Icmd, though it be nothing concerning the land." 
(Co. Litt. 48 a.) Words to signify the intent are necessary to 
perfect the livery of seisin, though they are not necessary to 
perfect the delivery of a deed. (Co. Litt. 49 b.) An exception 
to this rule seems to exist in the case of a dumb feoffor. (Co. 
Litt. 42 b, 43 a.) 

The reports of Sharps a Case^ 6 Rep. 26, Cro. ElLz. 482, Remarlaupon 
Serj. Moore's Rep. 458, if they all refer to the same case, are 
utterly at variance.* According to Moore, a certain man, in- 
tending to deliver seisin of a house and land, merely {sokment) 



oonunon law, have hindered a tenant for yeara from making a (tortious) feoff- 
ment. But it is not olear that this was more than obiter dictum, for it was 
doubted in that case whether the effect of the particular deed of feoffment was 
not to oonyey the term itself previously to the liyeij of seisin, in which case the 
livery woiddC it is conceived, have been void. The authority of the Touchstone 
is express, that the persons above referred to in the text, if present, must actually 
join m the livery ; in which case they would of course be counted among the 
feoffors. Plreston, in his additions to the text of Sheppard, seems to support this 
view, as to freeholders ; but he remarks that a mere assent by lessees for years 
is sufficient. 

* Lord Coke's editors have during several generations treated these reports as 
referring all to the same case ; nor is there any reason, from the facts stated, to 
doubt the identity of the case in Croke with that of Lord Ooke. But the dates 
are different. At the end of Croke* s report is the following remark : — '*Note, 
that Serjeant Glanvil said, such a case was between Swan foA Sparkt." Jn 
Hoore the name is Sharpe v. Swaine, and it may perhaps be plausibly oonjeo- 
tnred that the case in Moore is that to which Glanvu referred. 

y2 
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delivered a deed of feofEment within the house; whioh waa 
held to be- no livery of the land, but only a delivery of the 
deed. If this account is both correct and complete, the case 
would be clear and undoubted law; but Moore's account 
of the facts, if he is referring to the same case, is expressly 
contradicted by both of the other reporters. They affirm 
that the man who meant to make the feofiEment used words 
which, in the apprehension of ordinary persons, would leave 
no doubt of his intention. Lord Coke gives the words, with 
peculiar minuteness of circumstance, as follows: — ^'Broth^ 
I here demise unto you my house as long as I live, paying 
twenty pounds by the year to me, and finding me my board and 
washing and keeping of a horse." Croke plainly represents the 
case as having decided, that mere words, unaccompanied by the 
symboUoal delivery of something, like a turf, a twig, or the ring 
or handle of the door of a house, are insufficient to effect livery 
of seisin. Towards the beginning of Lord Coke's report, which 
is apparently confused and certainly obscure, the reader is 
inclined to think that he is being told the same thing ; but 
Lord Coke afterwards explicitly affirms that the words. Enter 
into this land and enjoy it during your life^ would alone have 
constituted a good livery of seisin. Therefore it would seem 
that, according to Lord Coke, the case only decided that the 
word demise is not an apt word to make livery of seisin, even 
for an estate pur autre vie ; although in a deed it is undoubtedly 
an apt word to make a lease for life or lives, so far as the 
operation of the deed is concerned. 
Goune to be In practice the safest course is xmdoubtedly to make a sym- 
pracSce."^ bolical delivery, upon the land or in the house, of some appro- 
priate object in the name and as a symbol of the land or house, 
and to accompany this act with words, desiring the feoffee to 
hold the land or house according to the limitations contained in 
the deed of feoffment, by which, imder the statute 8 & 9 Vict. 
c. 106, hereinafter mentioned, the livery must now be evidenced. 

livery by, or Feoffor or feoffee may both, or either, be represented by their 

toy All ftttor* , X nf 

ney. respective attorneys, duly appointed for the purpose by deed. 

(Co. Litt. 48 b.) A parol attorney will not suffice. An infant 
may appoint an attorney to receive livery of seisin on his behalf ; 
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and this is an exception from the general rule, that an infant 
cannot execute a deed. (1 Prest. Abst. 293.) 

Livery in law differs in its ceremony from livery in deed only livery in 
in being made in sight of the land instead of actually upon it. 
(Co. Litt. 48 b.) It does not require the same absence of hostile 
claimants ; and it was in fact seldom used xmless the presence 
on the land of such claimants made livery in deed dangerous or 
impossible ; though such danger is not essential to the validity 
of livery in law. (Co. Litt. 253 a.) 

But livery in law passes no estate without entry by the feoffee When it 
during the joint lives of himself and the feoffor. Such entry seisin, 
must be actual entry (entry in deed), unless the feoffee be 
hindered from making actual entry by fear of violence; in 
which case he may make an efitry in law instead, by approaching 
as near as he dares, and in words claiming the land to be his. 
Under such circumstances, an entry in law will operate to perfect 
the livery, and cause the estate to pass, in the like manner as 
entry by deed. (Litt. sect. 419 ; Toiansend v. Ashy 3 Atk. 336, 
at p. 340.) 

The law imagines such an intimate union between different Parcels in the 
parts of the same county (Finch, Law, p. 79) that livery of 
seisin of one parcel suffices to give seisin of all other parcels 
in the same coimty, to which the livery relates. (Litt. sect. 6J .) 

At common law, a feoffment made by an infant, ^r<>pr<tt manu Feoflmenteby 

in£ftnts. 

and not by attorney, is voidable only and not void ; and the age 
of the infant is not material. (13 Vin. Abr. 174 = Feoffment^ 
E, pi. 1, 2 ; 1 Prest. Abst. 323.) 

By the custom of the county of Kent, an infant, whether Customary 
male or female, not being below the age of fifteen years, seised infants, 
in fee simple in possession of lands subject to the custom of 
gavelkind, may indef easibly alienate them by feoffment ; at all 
events for valuable consideration. (Rob. Qav. pp. 248, 249.) 
It is doubtful whether, in the absence of consideration, such a 
feoffment would be unavoidable. {Ibid. pp. 276, 277.) It 
would not be void; because if it should fail as a customary 
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feoffment, it would be in the position of a f eofEment made by 
an infant at common law. The alienation is not necessarily for 
a fee simple, but may be for a fee tail, or for life. (Bob. Gtav. 
p. 280.) But (independently of 8 & 9 Vict- c. 106, s. 4) a feoff- 
ment made by an infant could not have any tortious operation. 
(Bob. Gay. pp. 279, 280.) It is doubtful whether this custom 
extends to lands taken by the infant otherwise than by descent 
{Ibid. pp. 277, 278, and p. 279, note c) But infants so rarely 
take lands by purchase, that the question is of little practical 
importance. The custom is construed strictly; and therefore 
the infant must deliver seisin proprid manUy and not by attorney. 
{Ibid. p. 249.) The Statute of Frauds, s. 1, whereby no feoff- 
ment can convey any greater estate than a tenancy at will, 
unless it \a '^ put in writing," signed by the feoffor or his agent 
thereunto lawfully authorized by writing, seems to apply to 
feoffments made under a custom by an infant. But such feoff- 
ments are expressly excepted from 8 & 9 Yict. c. 106, s. 3, 
whereby feoffments in general are declared to be void unless 
evidenced by deed. 

This custom is not necessarily confined to gavelkind lands in 
Kent. It might lawfully be alleged to exist in manors and 
boroughs elsewhere. (Bob. Qav. p. 287. See Co. litt. 110 b, 
and Harg. n. 2 thereon.) In respect to lands not within the 
county of Kent, its existence would require to be specially 
proved. 



JAverj seem' At common law, a deed was necessary only in the case of a 
e^toT*'*"^ feoffment made to a corporation aggregate, and not being, a 
gift in frankalmoigne. (Co. litt. 94 b.) But though the livery 
was itself the feoffment, and nothing else than livery was 
generally necessary to a perfect feoffment, yet the limitation of 
the estate or estates for which the livery was made might be 
contained in a deed, executed for the purpose previously to the 
feoffment ; and if the livery were afterwards made without any 
formal limitation, but expressed to be made with reference and 
according to the deed {secundum formam, or farmam et effectum, 
cart<je)^ such livery would enure to effect the limitations con- 
tained in the deed. 
If livery of seisin be made secundum formam cartcBy the opera- 
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tion of the liyeij, so far as regards the quantum of the estate How the 
passed by it, is controlled by the import of the deed ; so that troU the 
(1) if the deed should limit an estate which cannot pass, or ^^®^- 
which cannot be created, by livery of seisin, as a remainder de 
now in fee simple expectant upon the death of the feoffor, or a 
term of years followed by no remainder of freehold, the livery 
is void; (2) if the livery purport to be secundum formam cartce^ 
but the feoffor should also verbally limit an estate which is less 
than the estate limited in the deed, the estate limited in the 
deed passes by the livery. (Co. litt. 48 a, b ; ibid. 222 b.) 

An estate of freehold having any quantum^ in remainder 
expectant upon a term of years created at the same time, may 
be passed by making livery of seisin to that intent to the termor 
for years. (Litt. sect. 60.) But such livery cannot be made 
after the termor has entered into possession by virtue of his 
term ; it being, of course, understood that his entry upon the 
land for the purpose of receiving livery, does not, being made 
with that intent, amount to an entry into possession so as to 
defeat the livery. (Co. litt. 49 b.) And for this purpose the 
livery must be livery in deed, not livery in law ; which latter 
can only be made to the person who is himself to take the free- 
hold. (Ibid.) 

Since the Statute of Frauds, 29 Car. 2, c. 3, s. 1, no feoffment Statutory 
can convey any greater estate than a tenancy at will, imless it is ^^^ ' 
" put in writing," signed by the feoffor or his agent thereunto 
lawfully authorized in writing. 

By the 8 & 9 Vict. c. 106, s. 3, a feoffment, other than a Deed, 
feoffment made under a custom by an infant, is void unless 
evidenced by deed. 

Except in special cases by virtue of special enactments, a deed Signiiig not 
does not need signing in addition to sealing and delivery, the deed's 
[Taunton v. Pepkr, Madd. & Geld. 166 ; Cherry v. Semingy "^^^^ 
4 Exch. 631.) Blackstone seems to have thought that the 
above-cited section of the Statute of Frauds had made signing 
necessary to every deed by wk'ch any estate or interest specified 
in that section is granted or evidenced. (2 Bl. Com. 306.) But 
he seems for a moment to have forgotten, that all transactions 
not by deed are in contemplation of law by parol. The statute 
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seems only to aim at restriotisg (in the specified oases) the 
latitude of parol transactions, forbidding parol transactions by 
mere words, permitting parol transactions by written words 
without deed. There is not any reason to believe that the 
" many fraudulent practices, which are oommonly endeavoured 
to be upheld by perjury and subornation of perjury," against 
which the statute is aimed, were common in transactions by 
deed ; or that, if they had been, the remedy applied by the 
statute would have been efficacious in such cases ; or that the 
makers of the statute thought it would. Transactions by deed 
seem wholly outside the language, as well as the intention, of 
the statute. (See Prest. Shop. T. 266, note 24 ; 3 Prest. 
Abst. 61.) 

It is therefore conceived that there is nothing in the Statute 
of Frauds to make signing necessary to the deeds contemplated 
in 8 & 9 Vict. c. 106, s. 3. Such deeds ought nevertheless to 
be signed in practice. 

TortiouB By the common law, any person haying actual possession (not 

f^Sa^ at * necessarily actual seisin, of lands, could, by a feoffment, give to 
oommon law. ^^y person other than the person haying the next or the imme- 
diate estate of freehold in the lands,* an immediate estate of 
freehold, haying any quantum. If the feoffor was actually 
seised, and the estate which passed by the feoffment was no 
greater than the estate of the feoffor, the feoffment took effect 
rightfully ; but if the feoffor was not actually seised, or if the 
estate which passed by the feoffment was greater than his 
estate,! the feoffment was styled a tortious feoffment, and was 
said to take effect by wrong. 

In accordance with the maxim that no one can qualify his 
own wrong y a tortious feoffment devested the whole fee simple 
out of the rightful owner or owners. It does not follow that 
the tortious feoffment was necessarily a feoffment in fee simple ; 



* If the f eofCment had been made to the person lawfuUj seised in possession, 
it would have been void ; as purporting to give him, by means of a wrongful 
title, what he already had bj rightful title. If it had been made to the next 
remainderman, it would have operated rightfully as a surrender of the estate of 

tenant may 

. - . _ _. . - . disseisin by 

tortious feoffment, see Litt. sect. 611, and Butl. n. 1, thereon. 
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and it might in faot be for a less estate. In such a case, the 
feoffee took only the less estate, but the whole fee simple was 
devested out of the rightful owner or owners, and such part of 
it as was not disposed of by the feoffment became vested in the 
feoffor by way of a tortious reversion upon the tortious par- 
ticular estate created by the feoffment. 

The tortious operation of feoffments made after Ist October, Now pre- 
1845, is prevented by 8 & 9 Vict. c. 106, s. 4. statute. 

The possession of a termor for years, or tenant at will, or by Who could 
sufferance, sufficed to enable the termor, or tenant, to make a tortious 
tortious feoffment ; and thus to convey an immediate estate of *«>fini«at- 
freehold which fulfilled many of the purposes of a rightful 
estate, though it afforded no defence against the title of the 
rightful owner. Upon the subject generally, and especially 
upon the case of Doe v. Horde^ Cowp. 689, 1 Burr. 60, 5 Bro. 
P. C. 247, in which Lord Mansfield, striving after an unattain- 
able equity (to /x^ ysvicrBxi ^uvarov Si^riptevor), threw the law into 
much confusion, see Butl. n. 1 on Co. Litt. 330 b. 

If a tortious feoffment was made by any person other than a Its eflfect, 

nrfiQn not 

tenant in tail actu^y seised, the person rightfully entitled (or made by 

any other person acting in his name, even though without his tafl^i^diy 

assent) might at common law destroy the tortious estate of the 8e«»d. 

feoffee by mere entry (Co. Litt. 258 a) ; but if the feoffee's 

heir had succeeded by inherittmce before entry made, the heir's 

estate could not be affected by entry, and the rightful claimant 

was put to his action. (Litt. sect. 385.) His entry was tech- Entry tolled. 

nioaUy said to be tolled by descent cast. Entry was tolled by a 

descent cast in fee tail (when the disseisor made a gift in tail) as 

well as in fee simple. {Ibid, sect. 386.) But on the extinction 

of the entail by failure of issue, the entry was revived against 

the remainderman or reversioner. (Co. Litt. 238 b.) 

The 3 & 4 Will. 4, c. 27, s. 39, enacts that no descent oast Entry now 
after 31st December, 1833, shall toll any right of entry. This descent, 
enactment made the learning of descents cast, and also of con- 
tinual claim whereby rights of entry might be protected there- 
from, equally obsolete. 

A feoffment made by a tenant in tail actually seised, operated l>i«»ntinu- 
as a discontinuance of the estate tail, and devested all remainders, 
and the reversion, expectant upon it, unless they were vested in 
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the king. (St4me v. Newman^ Cro. Gar. 427, at p. 428.) By 
such disoontmuanoe the persons entitled under the entail, and 
in remainder or reversion, were barred of their right of entij, 
and respectively put to their action as the only means to enforce 
their daims. 

The learning relating to discontinuance! though obsolete in 
respect to the common practice, is still sometimes of practical 
importance. In 1884 a case was litigated in the House of 
Lords in which the validity of a claim partly depended upon the 
properties at common law of a tortious fee simple, which had 
been gained by a discontinuance effected in the preceding 
century, by a feoffment made by the survivor of two joint 
donees in special tail. 
Bight of In all cases where the right of entry was tolled or bajred, Ihe 

toreS *Soti. ^o^<Wul action to recover the seisin was a real action. An action 
of ejectment {ejectione firmcB) would not suffice. (2 Prest Abst 
328.) 

There were two degrees of remoteness in a right of aotion, the 
first being said to be founded upon a right of possessions and the 
second being styled a mere right ; and there were two kinds of 
real actions corresponding thereto, possessory actions^ grounded 
upon writs styled writs of entry ^ and droitural actions^ grounded 
upon writs styled tcrits of right. A right of possession might be 
turned to a mere right, either by suffering such a time to elapse 
as would be a bar to a writ of entry, or by suffering advene 
judgment by default in an action on such a writ. (See on this 
subject, Butl. n. 1 on Go. litt. 239 a.) But the discontinuanoe 
of an estate tail by the tortious feoffment of the tenant in tail in 
possession, forthwith turned the right of the issue in tail to a 
mere right, without passing through any intermediate stages. 

FeofEment as The feoffment hitherto contemplated, is a strictly common law 

oa | n'H »QT i n et 

under Statute conveyance. But uses capable of being executed by the statute 
^ ^^* may be declared upon the seisin of the feoffee ; and in such case 

the conveyance takes effect partly by the conmion law and partly 

by the statute. 
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CHAPTER XXIX. 

OF A BELBASE. 

A RELEASE has Several modes of operation ; but of these only 
two, strictly speaking, entitle it to be styled an assurance of 
lands — (1) its operation by way of enlarging an estate {enlarger 
restate)^ when a remainderman or reversioner releases his estate 
to a particular tenant ; and (2) its operation by way of passing 
an 'estate {mitter V estate) y when one joint tenant releases his 
estate to another. The following remarks will be confined to 
releases by way of enlargement. 

A mere interesae termini does not qualify the person entitled Who mav 
thereto (the intended lessee) to take a release (Litt. sect. 459) ; miarg$r 
for there does not exist a reversion upon an interesse termini. ^ ^*^^' 
(Co. Litt. 270 a.) The lessee must be in possession either by 
actual entiy or by force of a bargain and sale under the Statute 
of TTses. But he remains qualified to take a release, if he parts 
with the possession to a sub-lessee of his own ; and a termor for 
years in remainder upon another term which is an interest in 
possession, is sufficiently qualified to take a release, without 
being or having been in possession, by the possession of the 
termor under the prior term. (Ibid.) There is a sufficient 
reversion upon a tenancy at will to qualify the tenant to take a 
release (litt. sect. 460) ; but not upon a tenancy at sufferance, 
which is a bare possession without any privity of estate. (Co. 
litt. 270 b.) The general principle which sums up and explains 
the foregoing observations is this, that the releasee must have in 
him a vested estate to which the releasor is privy. 

By a release in fee, the estate of the particular tenant is Itseffeot. 
enlarged, and, if his estate is only a chattel interest, his mere 
possession is turned to an actual seisin (Litt. sect. 546) ; and 
uses capable of being executed by the statute may be declared 
upon the seisin so acquired. 
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and Upon the foregoing proposition was founded the efficacy o! 

the now obsolete oonveyonoe by lease and release. The lease 
was a bargain and sale for a year, which, being made by a 
person having the seisin in him, raised a nse capable of being 
executed without transmutation of the seisin, whereby tihe bar- 
gainee acquired a lease for a year, and was constructiTely in 
possession under the statute without actual entry. Thereby he 
became qualified at common law to acquire the seisin in fee by 
means of a release of the reversion. 

New uses capable of being executed by the statute might be 
declared upon the seisin so transferred in fee to the releasee. 

Thus this kind of assurance might serve, and was in fact 
employed to serve, two different purposes, accordingly as the use 
was declared to the releasee himself, or as new uses were 
declared upon his seisin. (1) If the use was declared to the 
releasee himself, the latter remained seised ; and, since he was 
seised to his own use, he was in by the common law, and not by 
the statute. In this case the lease and release operated merely 
as a conveyance^ and its operation is divisible into two stages : 
first, the bargain and sale for a year, which took effect by the 
statute; and, secondly, the release, which took effect by the 
common law. (2) If new uses were declared upon the seisin of 
the releasee, these (if otherwise valid) were executed by the 
statute, whereby the seisin was devested out of the releasee to 
serve the uses. In this case the lease and release might operate 
as a settlement ; and its operation was obviously divisible into 
three stages, of whioh the first and third were due to the statute^ 
and the second was due to the common law. 
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CHAPTEE XXX. 



OF A STATUTORY GRANT. 



The several stages by which the form of assuranoe by lease and All heredita- 

p ments now lie 

release was superseded, have been traced above ; the last of in grant, 
them being the 8 & 9 Vict. c. 106, s. 2, which enacts that, after 
1st October, 1845, all corporeal tenements and hereditaments 
shall, as regards the conveyance of the immediate freehold 
thereof, be deemed to lie in grant as well as in livery. 

The disuse in practice of feoffments is connected with some Belation 
remarkable modifications in the practical effect of conveyances, premiases of a 
so far as regards the relation between the premisses and the ^^^^ ^^ 
habendum. The following statement of the chief points which 
require to be noticed in this relation may be found useful, since 
very confused, and even erroneous, ideas are now current upon 
the subject. 

A careful examination of the authorities seems to establish 
the following propositions : — 

m 

(1) The habendum may enlarge an estate expressly contained 
in the premisses, and capable of taking effect, but may not 
abridge or make void any such estate. (Co. Litt. 299 a ; 
Lillet/ V. Whitney^ Dy. 272 a, pi. 30 ; Carter v. Madgicicky 
3 Lev. 339 ; Germain v. Orchard, 1 Salk. 346, 3 Salk. 
222 ; Goodtitle v. Gibba, 5 B. & 0. 709 ; Boddington v. 
Robinson, L. E. 10 Exch. 270.) 

It follows from the above-stated proposition, that the True 
habendum cannot abridge any estate contained in the ^^^^' 
premisses, unless such estate either is not expressly con- *^'*2!^'" ^^ 
tained, or else is not capable of taking effect. And it mlMes. 
accordingly appears, from an examination of the authori- 
ties, that all cases in which the habendum has been held 
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to abridge an estate in the premisses, are referable to one 
or the other of these two heads, and are divisible into 
two classes, which are summed up in the two next follow- 
ing propositions. 

(2) Where an estate in the premisses arises, not expressly, but 
bj mere implication, an express estate in the habendum^ 
if repugnant, may abridge the implication of the pre- 
misses. {Buckler^ 9 Casey 2 Bep. 55 ; Hogg v. CrosSy Gzo. 
Eliz. 264 ; Co. Ldtt. 183 a ; ibid. 190 b.) 

The language in which this rule is often referred to, 
as being an example of repugnancy between the habendum 
and the premisses, and of the controlling of the latter 
by the former, is not very happily chosen, though it is 
sanctioned by high authority. For, since it is not only 
unnecessary, but even improper, that the premisses should 
contain any mention of the estate to be granted (Shep. 
T. 75), there is no reason, under such circumstances as 
above mentioned, to suppose that any estate by impli- 
cation arises by the bare mention of a grantee in the 
premisses. In such cases, instead of saying that the 
implied estate in the premisses is controlled by the 
express estate in the habendum^ we should more properly 
say that there is no estate in the premisses at all. 

. (3) Where, under the old law, an estate was contained in the 
premisses, which could not take effect without livery of 
seisin, and such livery was not duly made, then, if an 
estate was contained in the habendum which conld take 
effect without livery of seisin, the latter estate would take 
effect by mere delivery of the deed, though the former 
would not. {Baldwin^ B Case, 2 Eep. 23.) 

In these cases also there is little propriety in speaking 
of the habendum as controlling the premisses. It would 
be more correct to say that two limitations are contained 
in the same deed, one of which (that in the premisses) is 
void, while the other (that in the habendum) is capable 
of taking effect. 
It follows that, strictly speaking, the habendum does 
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not control the premisses in any of the foregoing oases, 
beoanse either there is no estate in the premisses, or else 
the estate in the premisses is already void, independently 
of the operation of the habendum. 

Moreover, the introduction into common practice of 
assurances by which an immediate freehold can be con- 
veyed without making livery of seisin, such as a bargain 
and sale inrolled, a lease and release, or a grant under 
8 & 9 Vict. c. 106, has rendered impossible, in modem 
practice, any such seeming conflict between the habendum 
and the premisses as appears in the cases referred to 
under proposition (3) ; because in modem assurances all 
estates whatsoever can pass by delivery of the deed 
without livery of seisin. 

The conclusion seems to follow, that in modem 
assurances the habendum^ though it may enlarge, yet may 
not abridge, any estate previously contained in the 
premisses, unless the estate in the premisses arises by 
mere implication. In strict propriety of speech it 
should rather be said that the habendum only seems to 
abridge, when in fact there is no estate in the premisses 
at all. 

(4) In certain cases the estates limited in the premisses and 
the habendum respectively, though not precisely identical, 
are so far ejusdem generis^ that it is held to be compatible 
with the due intent of both, that a modification introduced 
by the habendum shall be permitted to take effect. 

Thus, there is, for the present purpose, no repugnancy 
between a fee simple and a fee tail, both being of in- 
heritance. If the former be limited in the premisses, 
and the latter in the habendum^ the grantee undoubtedly 
takes a fee tail ; but whether he also takes a remainder 
thereupon in fee simple is doubtful. (Co. litt. 21 a ; 
Harg. n. 2 thereon, and cases there referred to.) Some 
further evidence of intention, beyond the bare limitation 
in the premisses, is perhaps necessary to pass the re- 
mainder also. 

So, also, when there is a grant in the premisses to 
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several granteeB, such as, if standing by itself would 
import a joint tenancy, there is no repugnancy if 
the limitation in the habendum should be snch as to 
import a tenancy in common ; and in such a case the 
efiEeot of the habendum is to sever the joint tenancy. 
(Co. litt. 183 b. See also Dy. 361 a, pi. 8.) 

And if the grant in the premisses be to a man and his 
heirs, habendum to him and his heirs during a life or hves^ 
there is no repugnancy, and the grantee takes only an 
estate pur autre vie. (2 Prest. Est. 4.) 

And if a lessor, being seised of the reversion in fee 
simple upon a lease for Uf e, makes a lease which puiports 
to he of the reversion^ habendum the land for twenty-one 
years, there is no repugnancy, and the lease creates a 
good term in the land for twenty-one years after the 
death of the lessee for life ; the habendum showing that 
the assurance was intended to be a lease of the lands and 
not a grant of the reversion. {Throgmorton v- Tracey^ 
Dy. 124 b.) The significance of this distinction lies in 
the fact, that in that case the lessee for life had died 
without having attorned to the grantee, and at that day, 
the attornment of the person having the particular 
estate, during the lives of the grantor and grantee, was 
necessary to the validity of a grant of the reversion, 
(litt. sect. 551, and Lord Coke's comment.) But now, 
by 4 Ann. c. 16, s. 9, the grant of a reversion is go(»l 
without the attornment of the tenant. 

Grant, as The remarks at p. 332, aupra^ as to the declaration of uses in 

under Statute assurances by lease and releeise, whether to the releasee himself, 
of Uses. Qj, ^pQji yg seisin, are exactly applicable to the case of a grantee 

by virtue of the 8 & 9 Vict. c. 106. A modem conveyance by 
way of grant may therefore, to the same extent and for the 
same reasons, serve either as a conveyance or as a settlement ; 
and it is the assurance now most commonly employed to serve 
those purposes. 
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CHAPTEE XXXI. 

OF ASSURANCBS BY WAY OF USB WITHOUT TRANSMUTATION OP 

POSSESSION. 

It was a principle of equity, that the courts of equity would 
not enforce a mere voluntary use, as against any person who 
was not himself a volunteer ; though, if an owner parted with 
the seisin and declared a volimtary use upon the seisin in the 
hands of his feoffee, equity would enforce the voluntary use as 
against the voluntary seisin of the feoffee. Voluntary uses, 
therefore, did not interfere with the legal rights of any person 
whose seisin did not depend upon a voluntary title. It follows 
that no effectual use could, without consideration, be raised in 
favour of another person upon the seisin of a person who also 
had in him the beneficial title, while he retained the seisin in 
himself ; because he could exercise all his legal rights unfettered 
by the volimtary use. 

The considerations which sufiSced to raise a use upon the By what con. 

. . p . sideratioxis a 

seism of a person who was also beneficially entitled, were use may be 
(1) valuable consideration, (2) the consideration of relationship 
by blood or marriage. A use so raised was capable of being 
executed by the statute. In the first case, the transaction, 
styled a bargain and sale, was complete upon payment of the 
purchase-money, and nothing further was absolutely necessary 
iii order that the use might effectually be raised. In the second 
case, the consideration was such that it was no consideration at 
all, unless and until the person to be affected by it elected to 
regard it as such; and therefore a formal declaration of his 
intention was necessary. This was usually done by a covenant, 
whence came the assurance briefly styled a covenant to stand 
seised. But a covenant was not necessary: a declaration of 
intention made by deed poll would serve equally well. (Shep. 
T. 508.) A mere parol promise was not sufficient. {Collard v. 

CR.P. Z 
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Collard, Poph. 47, Serj, Moore's Rep. 687, 2 Anders. 64 ; Page 
V. MoiiUon, Dy. 296 a, pi. 22.) 

A bond fide valuable consideration was necessary to the raising 
of a use by means of a bargain and sale operating as a con- 
veyance, and a bond fide relationship of blood or marriage was 
necessary to a covenant to stand seised. 

The fact that the bargain and sale for a year, which was the 
foundation of the conveyance by lease and release, was expressed 
to be made for a nominal consideration that was in faxst never 
paid, does not form any exception to the rule, that a bargain 
and sale must, in order to take effect as a bargain and sale, be 
made for valuable consideration. The lease did not operate as 
a conveyance until it was perfects by the release ; and both 
stages formed together one transaction. The acknowledgment 
of the fictitious consideration in the lease operated as an estoppel 
at law, and by the release, even though it were made for no 
consideration, the assurance became complete at law, without 
any need to resort to the equitable doctrine of bargains and 
sales. This assurance is therefore no exception to the role, 
because it did not take effect by the means contemplated by the 
rule. Though the lease is commonly styled a '* bargain and 
sale," yet it was not in fact a bargain and sale in the same sense 
as the bargains and sales which are within the meaning of the 
Statute of Inrolments. 

Statute of After the passinR of the Statute of Uses, the use which was 

raised upon the seisin of the vendor in f avoxur of a purchaser 
who had paid his purchase-money, was forthwith executed by 
the statute and became a legal estate ; and thus, by means of 
mere parol bargains and sales made for valuable consideration, 
it was possible, imtil the passing of the statute next hereinafter 
mentioned, for vendors and purchasers to convey and acquire 
the freehold and the inheritance in lands with no more ceremony 
than was needed for the purchase of a chattel. The 27 Hen. 8, 
c. 16, called the Statute of Inrolments, enacted, that from the 
31st July, 1536, no manors, lands, tenements or other heredita- 
ments, should pass from one to another, whereby any estate of 
inheritance or freehold should take effect in any person, or any 
use thereof to be made by reason only of any bargain and sale 
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thereof, except the same bargain and sale be made hj writing, 
indented, sealed, and inrolled as therein mentioned. 

It will be observed that the statute did not extend to interests 
less than a freehold ; and therefore that the bargain and sale 
for a year, which was used as the foundation of the release in 
assurances by lease and release, needed no inrolment. 

Bargains and sales for valuable consideration, if duly inrolled, Bargain and 

, , . sale : its dis- 

are still perfectly valid, and perhaps they are still sometimes adyantages. 
employed. But they can serve only to convey, not to settle, 
legal estates ; for since the bargainee comes in only by a use, 
any further use limited thereupon will be a use limited upon a 
use, which is not capable of being executed by the statute, and 
will exist only as a trust. For the same reason, this kind of 
assurance does not permit the insertion of powers intended to 
take effect at law by declaration of use. 

The covenant to stand seised has long been quite obsolete. Goyenant to 

stand flfliflod 

Its only function was to carry into effect family settlements ; 
and as the frame of these became more complex, usually com- 
prising trustees to preserve contingent remainders, covenants to 
stand seised were necessarily abandoned, because the trustees 
were not within the consideration, and could, therefore, take no 
estate by virtue of the covenant. 

This insuperable obstacle does not now exist, since trustees to 
preserve contingent remainders are no longer needed ; but there 
is no motive for reviving the defunct assurance. 

An important part has been played by the doctrine of cove- 
nants to stand seised, in the developement of the maxim, 
Benigne faciendm sunt interpretationea cartarutn. It has long 
been the practice of the courts to allow an assurance, technically 
invalid in the shape in which it was intended by the parties to 
operate, to take effect as a covenant to stand seised, when the 
circumstances of the parties are such that the last-mentioned 
assurance would have been valid. Thus an assurance of lease 
and release made by a man to his brother, which was void as a 
lease and release because it purported to convey a freehold in 
futuroy was held good as a covenant to stand seised. {Eoe v. 

z2 
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TranmafTy WilleSy 682, 2 Wils. 75.) It is sometimes neoessarf 
at the present day to have reoourse to this dootrine in order to 
defend a title. 

The scope of the foregoing remarks has been confined to 
matters preliminary to the investigation in detail of the oon- 
vejances and settlements which are permitted by the law. This 
sabject introduces the theory and practice of modem conveyanc- 
ing ; which the writer may perhaps be enabled to discuss upon 
a future occasion. 
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APPENDIX. 



THE CASE OF 

WIT HAM V. VANE, 

[1879.— W.— No. 104] 

BEFOEE THE 

26<A, 27th April, 1883. 



A coyenant by a purchftser of lands in fee simple, contained in the oon- 
veyance made to him by the vendor, that the purchaser, his heirs, appointees, 
and assigns, will from time to time and at all times pay, or cause to be paid, to 
the vendor, his heirs, executors, administrators, or assigns, the sum of sixpence 
for every chaldron of coals wrought and gotten out of the lands conveyed, and 
which shall be shipped for sale, is not restricted to refer only to coal put on 
shipboard by or on behalf of the colliery proprietor for the purpose of subsequent 
sale by him, but refers also to all coal sold by or on behalf of the colliery 
proprietor for the purpose of shipment and actually shipped. 

Such covenant is restricted to refer only to coals actually put on board ship, 
and cannot, by reason of subsequent changes in the customary modes of carry- 
ing coal, be extended to refer also to other modes of carrying coal, such as by 
railway transport, which have grown into use since the date of the deed con- 
taining the covenant. 

Such a covenant confers upon the vendor no interest in the land conveyed, 
and it is accordingly not open to any objection on the ground of remoteness, or 
as tending to create a perpetuity. 

In default of production of a counterpart of the conveyance executed by the 
purchaser, after due search made for such counterpart by the representatives of 
the vendor, secondary evidence of the execution of the conveyance by the 
purchaser is admissible ; and a recital of the covenant contained in a subsequent 
indenture executed by the respective representatives in title of the vendor and 
the purchaser, and a like recital contained in a private act of parliament 
obtained by the representatives of the purchaser, is sufficient evidence, in 
addition to the antecedent probabUity of the matter, to prove the execution of 
the conveyance by the purchaser. 

Held also, by the Court of Appeal, that the mere fact that the land conveyed 
iiad been enjoyed under the title obtained by the conveyance, and that the con- 
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Tejanoe purported to contain such a ooTenant, wonid not, in the abMDoe of 
proof of tbe execution of the oonyeyance by the pozchaBer, suffice to render the 
purchaser and his representatives liable, either at law or in equity, to perfcom 
the ooyenant. 

The principal question in this case turned upon the yaliditj, 
and the oonstruction, of certain stipulations, contained in certain 
articles of agreement in writing, dated 24th June, 1823, and in 
a conveyance, dated 21st January, 1824, made between the pre- 
decessors in title of the plaintiffs, who were also the appellants, 
and the predecessors in title of certain of the defendants, who 
were also the respondents, respectively. 

By the said articles of agreement, dated 24th June, 1823, 
and made between George Silvertop of the one part, and William 
Harry Earl of Darlington (afterwards Duke of Cleveland) of 
the other part, the said G. Silvertop agreed to sell and the said 
earl agreed to purchase the manor of Hutton Henry and other 
hereditaments in the County of Durham, containing in the 
whole 3,200 acres or thereabouts, at the price of 42,000/. And 
it was thereby agreed that, in the conveyance of the said here- 
ditaments to the said earl, there should be inserted a covenant 
from the said earl that he, his heirs and assigns, should from 
time to time pay to the said Q-. Silvertop, his heirs, executors, 
administrators, or assigns, the sum of sixpence for each chaldron 
of coals of the Newcastie measure, which should be wrought and 
gotten out of the said hereditaments and which should be 
shipped for sale. 

The said articles of agreement were signed by the said 
G. Silvertop and the said earl respectively. 

In the conveyance of the said hereditaments to the said earl, 
made in pursuance of the said articles of agreement, and dated 
21st January, 1824, was contained a covenant in the following 
words :— 

" And the said William Harry Earl of Darlington doth here- 
*^ by, for himself his heirs executors and administrators, covenant 
^* with the said George Silvertop, his heirs executors administra- 
" tors and assigns, that he, the said William Harry Earl of 
** Darlington, his heirs appointees and assigns, shall and will 
'^ from time to time and at all times hereafter pay or cause to 
^^ be paid unto the said George Silvertop, his heirs executors 
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^* adminifitrators or assigns, the sum of sixpence of lawful money 
" current in Gfreat Britain, for each and every chaldron of coals 
*^ of the Newcastle measure which shall be wrought and gotten 
^* from and out of the said hereditaments hereby released or 
** otherwise assured or intended so to be, and which shall be 
" shipped for sale." 

The lands to which the present action related were comprised ^^i< 

in the above-stated conveyance of 21st January, 1844, and are ^^ 
by Lord Selbome in his judgment styled the Hart Estate. 
The representatives in title of the Earl of Darlington had parted 
with all his estate in the said lands before the commencement of 
the present action. 

The plaintiffs, as the representatives in title of the said 
G. Silvertop, were entitled to the benefit of the said covenant, 
and certain of the defendants, as the representatives of the said 
earl, were liable to the burden of the said covenant, if and so 
far as the same was a valid and subsisting covenant, for the 
purpose of imposing a valid and subsisting liability upon the 
said earl and his representatives in title. 

The original of the indenture of 21st January, 1824, which 
was produced by the defendants, was duly executed by all 
parties whose concurrence was necessaiy to pass the estate agreed 
to be sold to the purchaser, the Earl of Darlington, but it was 
not executed by the purchaser. Diligent search had been made 
by the plaintiffs for the counterpart supposed to have been exe- 
cuted by the purchaser and delivered to the vendor ; but no such 
counterpart was found. From the number of the seals affixed 
to the original, and from certain pencil marks written against 
them, it appeared to have been contemplated that the original 
would be executed by the purchaser. 

The purchaser, the Earl of Darlington, was created Duke of 
Cleveland in the year 1841, and died on 29th January, 1842. 
In the judgments delivered he is commonly named by his later 
title. 

By an indenture dated 1st March, 1843, to which the persons 
then entitled to the benefit of the covenant, and the persons then 
liable to its burden, were both parties, certain arrangements, not 
material to be stated, were made in relation to the premises ; 
and the said indenture contained a full recital of the above- 



stated conveyaooe of Slst Jannary, 1834, in the course of whidi 
recital it was stated to be the fact, that the said Boke of Cleve- 
land had, by the said conveyance, entered into the coTenmt 
above epecified. 

The indenture of Irt March, 1843, was executed by the 
peraone then nntitled to the beaefit, and by the persons then 
liable to the burden of the said covenant, upon the hypotheas 
of its validity. 

In a privatp Aot of Parliament passed in the year 1846, to 
amend a prior Act which had been passed for the purpoee of 
vesting certain powers of management in the trustees of the will 
of the Dute of Cleveland, was contained a recital that, upon the 
purchase of the said hereditaments in the year 1824, the said 
duke had entered into a covenant in the terms above specified. 
The Alt wliiih oontained this reoital was promoted by the 
persons who, aa repr^enting the said duke, vrould then have 
been liable to the burden of the said oovenant upon the hypo- 
thesis of its validity. 

The principal questions which arose for disoussion, and which 
are dealt witli in the judgments, are aa follows : — 

(1.) Whether there was any, or sufficient, evidence that the 
purchaser, the Duke of Cleveland, had executed the 
covenant, 
(3.) Wliether, on the hypothesis that the covenant had never 
been executed by the purchaser, it was nevertheless 
binding upon his personal representatives. 
(3.) Whether, supposing the covenant to be binding on the 
purchaser, the words, " coals . . . which shall be . . ■ 

gotten from and out of the said hereditaments 

and which shall be shipped for sale," must be restricted 
to refer only to coals shipped fay the colliery proprietor 
for the purpose of being subsequently sold by him or on 
his behalf. 
(4.) Whether in the said covenant the word " flipped " must 
be restricted to refer solely to coals actually put on board 
ship, or whether it might be extended to refer also to 
other modes of carrying coal which had come into 
common usage since the execution of the covenant, and 
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had to a considerable extent taken the place of the then 
existing custom of shipment. 

(5.) Whether, supposing the covenant to be otherwise valid 
and binding npon the purchaser, it was not void, as 
tending to a perpetuity. 

The original action came on for trial before Mr. Justice Fry, 
on 5th June, 1880. The trial lasted until 7th June, when 
judgment was given for the plaintifPs. The learned judge 
seems to have held that, partly by reason of the undoubted 
execution of the articles of agreement of 24th June, 1823, and 
partly by reason of the fact that the lands had been enjoyed 
under the title acquired by the conveyance of 21st January, 
] 824, it was not material to enquire whether the purchaser had 
in fact executed the conveyance, and that the covenant was, 
upon either hypothesis, binding upon his estate. He also held, 
that the covenant was not void as tending to create a perpetuity ; 
that it referred only to coals put on board ship by or on behalf 
of the colliery proprietor for the purpose of subsequent sale by 
him ; and that it could not be extended to refer to any other 
method of carrying coals than by shipment. 

Omitting the formal parts, and the part relating to costs, the 
order dated 7th June, 1880, drawn up in pursuance of Mr. 
Justice Fry's judgment, is as follows : — 

"This Court doth declare that according to the true con- 
" struction of the covenant in the deed of the 21st January, 
" 1824, in the pleadings mentioned * coal shipped for sale ' 
" means coal put on shipboard by or on behalf of the colliery 
" proprietor for the purpose of subsequent sale by him and such 
'^ coal only And doth order and adjudge that an inquiry be 
" made having regard to the declaration aforesaid what number of 
'' chaldrons of coal of the Newcastle measure wrought and gotten 
" out of the Hutton Henry Colliery have been shipped for sale." 

And certain of the defendants who were the executors of the 
Duke of Cleveland's wiU were ordered to pay to certain of the 
plaintiffs, in whom was vested the power to give a discharge for 
moneys becoming payable under the covenant, out of the assets 
of the said duke, sixpence for every such chaldron as should be 
certified to have been so shipped for sale as aforesaid; with 
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certain further directions in case the last-mentioned plamtifis 
should not admit assets for the purpose. 

The plaintifiPs appealed from the above-stated order. The 
appeal was heard hy the Lords Justices James, Baggallaj, and 
Lush. Their lordships appear to have held, that there was no 
evidence that the Duke of Cleveland had in fact executed the 
covenant; that upon that hypothesis, the covenant was not 
binding upon him, although he had held the lands under the 
title acquired by the conveyance in which the covenant purported 
to be contained ; and that the only remedy of the plaintiffs was, 
to have brought an action (before such action had become barred 
by the Statutes of Limitation) for the breach of the agreement, 
contained in the articles of agreement of 24th June, 1823, to 
execute such a covenant. They accordingly reversed the judg- 
ment of Mr. Justice Fry, and ordered the action to be dismissed 
out of Court. 

The plaintiffs appealed from this decision to the House of 
Lords. The appeal was heard on 26th, 27th April, 1883, by the 
Lord Chancellor, Lord Blackburn, Lord Bramwell, and Lord 
Fitzgerald. 

The counsel for the appellants were Sir Farrer Kerschell, 
S. G., Mr. Cookson, Q.C., mA Mr. Bxmmagy^uUJir.^.iST'y^^ 

The counsel for the respondents were Mr. Whitehome, Q.C., 
Mr. Wolstenholme, and Mr. Smart. 

At the conclusion of the arguments for the respondents, their 
lordships retired for consultation ; and upon their return to the 
House, the following judgments {a) were delivered : — 

Earl of Bel- LoRD CHANCELLOR : My lords, I quitc feel that this covenant 
jadgment. is onc of a Bomewhat unusual character, and that its operation 
may be in some respects inconvenient to the persons interested 
in the estate of the covenantor. Neither, however, of those 
reasons can be sufficient to prevent your lordships from giving 
to it its proper legal effect. They explain, perhaps, the perti- 
nacity with which this action appears to have been defended, 
and I must, for my own part, say that, but for the respect which 
I feel for every opinion, even when contrary to my own, of the 
learned judges of the Court of Appeal, I should have thought 

{a) Such parts of the judgments as refer only to costs have been omitted. 
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that there was no question in this ease susceptible of serious Earl of Sel- 
diffioultj or argument, excepting the question upon the eon- judgment, 
struetion of the covenant. The Court of Appeal, however, 
thought that the existence of the covenant was not sufficiently 
proved, and because thej thought so it is impossible for your 
lordships not to regard that as a question requiring to be 
seriously examined. 

Now the matter stands in this way. There is a sale of land, 
not merely for a certain sum of money to be paid down at the 
time, but also in consideration partly of this peculiar covenant, 
under which, though the vendor, as I imderstand its effect and 
operation, retains no interest in the land, yet he may in a certain 
event which is provided for, the event of the working of the 
minerals under that land which he has sold, have a right to 
receive sums which may be of considerable amount and value 
from the purchaser or his representatives. My lords, this trans- 
action was to be carried into effect by an indenture, and we 
have produced to us an indenture executed by the vendor, and 
coming out of the purchaser's possession, which, upon the face 
of it, shows plainly on what terms and under what contract the 
purchaser, out of whose possession that deed comes, held and 
was in enjoyment of the land. The only question is whether 
the covenant was executed under seal by the covenantor ; but 
that there was a contract for such a covenant, of importance and 
value to the vendor, is perfectly clear, because, as I say, the 
title deed, coming out of the purchaser's muniment room, con- 
tains upon the face of it the terms of that covenant, about 
which, therefore, if the covenantor was ever liable, there can be 
no controversy whatever. 

Now what would be the natural course of such a transaction P 
Would it be that one part only of the indenture would be 
executed by both parties and left in the hands of the purchaser P 
Can your lordships suppose that such a transaction could natu- 
rally or reasonably take that course ; that the person who was 
to have the benefit of this covenant would not have in his power 
and in his own hands the covenant of which he was to have the 
benefit, and that the deed which alone could prove it would be 
delivered by him, acting by a solicitor, in a matter of business, 
over to the purchaser P Your lordships will find it stated in 
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Eftrl of Sel- the bookfl of law. and it is a familiar proposition, that when an 
judgment. indenture oontains provisions in which each party retains and 
will have a continuing interest, one part of that is delivered by 
each party to the other. An indenture bi-partite is supposed 
not only to be between two parties, but to be in two parts ; and 
the natural, proper, and ordinary course would be that each 
party would have a part executed by the other party which 
would secure to him his own interest. It may be, and I think 
it is, so stated by Mr. Hargrave (a), in a note to the passage 
about indentures in Coke upon Littleton, that the more modem 
practice has been for all the parts to be executed by all the 
parties ; and it seems in this particular case that the deed pro- 
duced from the muniment room of the purchaser was prepared 
by the solicitor in such a form as to show that he contemplated 
that it would be executed by both the parties ; and the fact that, 
on the face of it, it shows some preparation for execution by the 
Earl of Darlington, who was the covenantor, as well as by 
Mr. Witham, and those who joined with him in conveying as 
vendors, has been relied upon in the Court of Appeal as evidence 
that no other execution by the earl, the covenantor, can hare 
been contemplated, except the execution of that particular piece 
of parchment, which the earl did not execute. 

My lords, it certainly seems to me that that ground is most 
insufficient for the argument which is founded upon it. I can- 
not but believe that if the earl had executed the part which be 
retained in his own possession, the necessity for the execution of 
a coimterpart would have been exactly the same, and that the 
business would not have proceeded in the natural and ordinary 
course of such a transaction unless a counterpart retained by the 
vendors had been executed by the earl. All reason, presumption, 
and probability are in favour of it. I do not say that d pnort 
reason, presumption, or probability would have been by itseli 
enough if there were no evidence of any kind, properly receiv- 
able, that there was in point of fact a covenant duly entered 
into and executed by the earl. 

But, my lords, there is, as it seems to me, upon that subject 



(a) Not Hargraye, but Butler, n. 3 on Co. Litt. 229 a. See also 2 Bl. Coo- 
296. 
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evidence, not only admissible, but of the strongest possible Earlof Sel- 

l)orxiG L * 

character, and such that it is difficult to believe that its effect judgmonL 
oould have been rebutted without very strong and clear evidence 
indeed of a kind not at all likely to have been producible, and 
which certainly has not been produced in this case. What, my 
lords, is the evidence to which I refer P It is this : an admis- 
sion, under seal, by the duke's legal and personal representatives 
and devisees of this particular purchased estate, that he did enter 
into such a covenant. That admission your lordships find in the 
deed (a) bearing date the 1st March, 1843, which is made, observe, 
my lords, between the persons then representing the vendors en- 
titled to the benefit of this covenant of the first and second parts, 
and between certain persons described as "the trustees and execu- 
tors " named in and by the last will and testament of the Duke of 
" Cleveland " (for the earl had become the first Duke of Cleveland) 
" deceased, of the third part ; " and they were in point of fact . 
devisees in trust of that particular property, and also executors. 
The substance of that agreement is for the reduction upon 
certain terms of the payments which might be exigible under 
this very covenant, a reduction which would operate for the 
benefit, both of the persons interested in the estate, if they were 
in any way liable for those payments, and in that way for the 
benefit of the trustees of the duke as devisees in trust, and also 
for the benefit of the duke's personal estate, as boimd by the 
covenant, by reducing the amoimt which might be exigible 
against the estate under the covenant if it should come into 
force. Therefore, the executors of the duke, as such, were 
directly interested in the arrangements made by this deed. All 
the parties interested are brought together — the covenantees, 
the Withams, the devisees in trust of the estate to which the 
covenant related, and the personal representatives of the duke, 
who was personally bound by the covenant, and it is a bargain 
concerning the subject-matter of the covenant. In that deed it 
is solemnly recited, under the seals of all those persons, that 
*^ by an indenture of release, dated on or about the 21st of 
" January, 1824 " (being evidently the very same deed of which 
a part executed by the vendors was produced in evidence in the 

{a) See p. 343, ante. 
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EftriofBel. oaae), '^ William Harry, Duke of CleTeland " Qua later title— 
j^S^^i,^* ' he had been Earl of Darlington at the time he exeoated it), 
*^ did, in and by the indenture now in recital, for himself, his 
** heirs executors and admimstrators, coyenant and agree ivith 
'* and to George Silvertop, his heirs exeoutors administratoiB 
^' and assigns, that the said William Hairy, Duke of Cleveland, 
" his heirs appointees and assigns, would from time to time and 
*^ at all times thereafter pay or cause to be paid to the said 
*^ George Silyertop, his heirs executors administrators or 
'* assigns, the sum of sixpence for each and every chaldron of 
*' coals of the Newcastle measure, which should be wrought and 
** gotten from and out of the said hereditaments and premiseB 
'' thereby released or otherwise assured, and which should be 
" shipped for sale." Then there was a further covenant as to 
accounts, and so on, exactly corresponding with the terms of the 
covenant embodied in the part executed by the Withams, whidi 
is now produced from the muniment room of the duke. 

My lords, can there be better secondary evidence than this 
distinct admission under the seals of the parties bound that the 
duke did covenant P Can those who now represent the estate 
as it was then represented by the parties to that admission he 
heard now to say that he did not covenant merely because they 
produce from the duke's muniment room a part of this indentnw 
which the duke did not execute, of which, although, no doubt, 
it was contemplated by the solicitors that he should execute iU 
his execution would have been wholly inmiaterial, if there were, 
as, unless this recital is untrue, there must have been, an execu- 
tion of a counterpart of that indenture by the duke, which 
counterpart would naturally be in the custody of the vendors or 
those representing them. The two parts of an indenture, when 
there are two parts, are one and the same indenture. It is not 
that there are two deeds or two indentures ; there is one inden- 
ture, but that is in two parts. Therefore the reason and 
probability of the case, and the ordinary course of business in 
such a case, agree with the express admission on record of these 
parties, an admission made upon the footing of the existence of 
such a covenant and for the purpose of varying the effect of it 
by contract for valuable consideration. 

That, my lords, has superadded to it a subsequent Act of 
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Parliament obtained at the request, as it recites, of the represen- Earl of Sel- 
tatiyes of the duke and containing exactly the same recital of ju^Sient. 
the existence of such a covenant. 

The remarkable thing, which I am unable after the argument 
"we have heard to explain to my own mind, is that in the judg- 
ment of the Court of Appeal, in which the learned judges agreed 
in holding that there was a failure of evidence to prove the 
existence of such a covenant, there is not the least allusion to this 
seoondary evidence, to these admissions in the one case by Act 
of Parliament, and in the other under seal, no attention appa- 
rently having been directed to the question whether they are 
not enough under the circumstances to prove the existence of 
Buch a covenant, and to repel any presumption if otherwise there 
could have been a presumption, that because the signature of the 
duke was intended to have been placed upon the part which he 
produces and is not there, therefore it could not have been put 
upon any other part which is not produced. Of course, my 
lords, the non-production of the counterpart bearing the signature 
of the duke, and his seal, was a thing to be accounted for, but it 
is not in dispute that there is abundantly sufficient evidence of 
search and that it has not been found in the proper custody. 
Under those circumstances, my lords, I cannot entertain the 
least particle of doubt that we must proceed upon the footing 
that these recitals are true. Of the terms of the covenant there 
is no doubt or question for they are set forth in both the recitals 
and we have the counterpart of the deed before us. The only 
question, therefore, is, what is the effect of such a covenant if it 
is assumed to have been duly- executed by the duke ? 

Now, my lords, some ingenious arguments were offered to your 
lordships which I own, notwithstanding the great ingenuity with 
which they were urged, I had difficulty in following, to the effect 
that this action is improperly brought, supposing that there was 
Buoh a covenant ; that the primary liability was upon the holders 
for the time being of the Hart Estate, and that, if so, the con- 
tract was objectionable on the ground of perpetuity, or some 
other grounds, into the details of which I really do not think it 
necessary to enter. My lords, if there had been, as between 
the owners of the estate and the general representatives of the 
covenantor, the relations which are described by the words 
" primary and secondary liability," which may very possibly 
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Earl of Sel- luiTe been the ease by means of oontracts between the purohaMn 
judgment. ^^ t^® estate, when it was sold by the duke's representatives and 
those who sold it, it appears to me that it would not have had 
the least effect upon the present question. It would have been 
res inter alios, a matter with which the covenantees had nothing 
to do. The only remedies they could enforce were remedies 
against the persons liable to th^m and, in my opinion, upon the 
construction of this covenant, it is a mere personal covenant, 
binding only and only purporting to bind the covenantor, hie 
heirs, executors and administrators. Whatever be the thing 
which it covenants to be done, it cannot be in any way whatever 
a reservation of an interest in the land, nor is it susceptible of 
any construction which would postpone the liability under the 
covenant until some application or attempt had been made to 
obtain payment against somebody else, which in this ease has not 
been done. There is not a word in the covenant to justify such 
an idea. Beference was made to the case of Semingu:ay v. 
Fernandes (a), a case of lease between a lessor and a lessee, in which 
a certain covenant to make certain payments was held by the 
Vice-Chancellor of England to run with the land. But this is 
not a covenant which by any possibility can run with the land 
upon the alienation out and out in fee simple of the estate, nor 
has any authority whatever been cited to your lordships in 
favour of such a proposition. I am not sure what the result 
might have been if it had been so. Most certainly it is not so, 
and therefore we need not trouble our minds with it. 

With regard to the question of perpetuity, as far as I can 
make out it was put wholly on these alternative grounds by 
Mr. Whitehome, upon the ground with which I have already 
dealt, that it was in the nature of a reservation of an interest in 
land to arise at an indefinite time. As I think that it was not 
a reservation of any interest in land, the foundation of that 
argument fails. Being a mere personal covenant Mr. White- 
home contended that it was a covenant to pay money in an 
event which might only arise at a distant period of time ; that 
can make no difference. In point of fact the case I mentioned 
during the argument of the Clive Fund of Wahh v. The 
Secretary of State for India (J) is a remarkable illustration of 

(a) 13 Sim. 228 ; 12 L. J. Ch. 130 ; 7 Jur. 888. (h) 10 H. L. C. 867. 
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the inapplicability of the doctrine of perpetuity upon any such Earl of Sel- 
grounds ; for the covenant there of the East India Company judgment, 
was this (the covenant being made {a) in the yew 1756), that " if 
they should at any time thereafter by any means otherwise than 
by the fate of war be dispossessed of their territorial acquisitions 
in Bengal, and the revenues arising thereby, so that the jaghire 
gremted to Lord Clive should cease to be paid to him or his 
assigns, or in case they should at any time before 1784 cease to 
employ and maintain in their immediate pay and service a 
military force in the East Indies," they should pay him this 
money. Then " if after the year 1784 it should so happen that 
the Directors and Company should have no military force in their 
actual pay or service in the East Indies " certain other payments 
should be made. Of course that was a thing which might not 
have happened for centuries. In point of fact it did not happen 
till more than a century or about a century after the date of the 
covenant — a very long time indeed after the year 1784. But 
although I remember perfectly well that this notion of perpetuity 
was thrown out tentatively in the arguments in that case, it met 
with no coimtenance — the money was held to be payable. 

The other argument was as to the inconvenience of tying up 
to a certain extent the administration of the duke's estate. All 
I can say upon that is, that that was a matter which the Earl of 
Darlington, who entered into this covenant, should have thought 
of at the time when it was entered into. The convenience of 
persons beneficially iuterested in the estate before the Court 
cannot prevent the covenant from having its proper legal effect. 

That brings me, my lords, to the question which alone really 
appears to me to be a serious question in this case, namely, the 
construction of the covenant ; and as to that, the large construc- 
tion contended for by the learned counsel for the appellants, that 
*' shipped " is to be a flexible term which would be applicable to 
every mode of transport, and not only to the transportation of 
coal by sea, appeared to all your lordships to be one which on 
ordinary principles of construction we could not adopt. There- 
fore that must be taken to be excluded. Shipment, we think, 
means shipment, and the covenant must be construed so. 

{a) The date, aooording to the report, is 1770. . 
C.R.P. A A 
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Earl of Bel- But then the question is, what is the meaning of the woids 
JS^i.^' ' " Which shaU be shipped for sale P " Mr. Justice Fiy thought 
that thej meant, and he haa so expressed it in his Order (i), 
"Put on shipboard by or on behalf of the colliery pro- 
prietor for the purpose of subsequent sale by him.'' My loidsi 
that, I believe, appears to your lordships, and certainly it does 
to me, to be too narrow a construction. On the other hand, if 
the two circumstances of shipment and sale happened quocunqtie 
modo and without any connection between them, with which the 
colliery proprietor was concerned, I think it would be too large 
and wide and too unreasonable a construction to bring eveiy 
such case as that within the covenant. To me it seems that it 
was happily put in argument by Mr. Oookson when he said 
" sale " means for " sale purposes ;" it must be shipped, and it 
must be for sale purposes. As far as reason is conoemed, I 
cannot conceive why it should make any difference whether the 
sale was negotiated or made before or after the shipment, in 
point of time, so long as a sale and shipment ore brought 
together in the transaction of the colliery proprietor. My 
lords, I believe that thc^ opinion commends itself to your 
lordships generally, and that you will be prepared to agree to 
the restoration of Mr. Justice Pry's Order, with this modi- 
fication, which I will now read to your lordships. I 
shall propose that these words be omitted from Mr. Justice 
Fry's Order (J), "Put on shipboard by or on behalf of the 
colliery proprietor for the purpose of subsequent sale by 
him," and that instead of them these words should be intro- 
duced, " Sold by or on behalf of the colliery proprietor for the 
purpose of shipment and actually shipped, and coal shipped by 
or on behalf of the colliery proprietor for the purpose of sale by 
him or on his account." It will run, therefore, thus, " This Court 
doth declare that, according to the true construction of the 
covenant in the deed of the 21st January, 1824, in the plead- 
ings mentioned, 'coal shipped for sale' means coal sold by 
or on behalf of the colliery proprietor for the purpose of 
shipment and actually shipped, and coal shipped by or on 
behalf of the colliery proprietor for the purpose of sale by 

(b) See p. 345, anU* 
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him or on his aoooimt, and such ooal only.'' That excludes, of Earl of Sei- 
oonxse, coal which is the subject of land transport as distinct judgment. 
from sea transport. And, my lords, I am bound to say that, 
while I think the words will fairly bear that construction, and 
the reason of the thing strongly points to it, I am glad that it 
should be possible to put upon this instrument a construction 
which will in some degree mitigate the severity and incon- 
venience of its operation upon the persons representing the 
duke, because, if they have taken proper care of themselves in 
their transactions vdth those to whom they have sold the estate 
(and of course it is their own fault if they have not), they will 
have an indemnity against that which they may have to pay, 
which, of course, the present appellants have nothing to do with, 
and the proprietors for the time being of the estate wiJl not 
have it made useless to them, because it will only be necessary 
for them to dispose of their coal in a different way; for example, 
to send it to other markets by railway, and then they will be 
free from any burden under this covenant. 

Lord Blackburn : My lords, I entirely agree in what the Lord 
noble and learned Lord Chancellor has proposed, and I will only judgm^ * 
say a few words upon the one point on which the Court of 
Appeal went. Mr. Justice Fry had decided that in his opinion 
the counterpart of this indenture (as there was undoubtedly an 
indenture at the time of sale) was sufficiently proved, and that 
in equity it would be enforceable just as if it had been produced, 
because the estate had been enjoyed under it. The Court of 
Appeal thought that the mere fact of the estate being enjoyed 
under an indenture which only one side had executed, would not 
in equity tiave that effect. Upon that point I say nothing 
whatever, as it is not a point upon which we have now to decide. 
They further said what amoimts to stating that although this 
was an indenture which in the old times, no doubt, would have 
been an indenture, of which by terms expressed it was meant 
that there should be two counterparts originally out in a wavy 
line to separate them from each other, one of which should be 
executed by one party and given to the other, and the other 
executed by the second party and given to the first, in order 
that each might keep one counterpart for his own, — that although 

aa2 



356 APPENDIX. 

Lord that would be the meaning of the word ^^ indenture/' yet in 

judgment. modem times it has very often been the case that an indentoie 
has been drawn up in one part and one part only. There is no 
doubt that that is true ; and, consequently, the mere fact that 
this was an indenture does not by itself raise a presumption that 
there was another counterpart, or at least not so strong a pre- 
sumption as would be necessary for acting upon. But I think, 
looking at the nature of the transaction, where there was a very 
considerable estate, and where there was a very important cove- 
nant such as this, — I do not know what its pecuniary Talue 
amounts to, but from the great degree of force and vehemence 
with which the defence has been conducted I suppose that the 
sum is large, — ^I say that I. think, where there was such an im- 
portant transaction as that, the legal advisers of the vendor of 
this estate would have been excessively to blame and guilty of 
the grossest negligence if they had not seen that the Earl of 
Darlington affixed his seal to the covenant, and they would also 
have been guilty of very great negligence if they had not seen 
that that seal of the Earl of Darlington which was affixed to the 
covenant was put upon the counterpart which would be kept Ij 
them for their client. No doubt, they have been guilty of veiy 
great negligence; and although all this tends very much to 
make it antecedently probable that there would be a counter- 
part executed and sealed, I do not very much differ from the 
Court of Appeal (indeed I may go further than that, and say 
that I agree with the Court of Appeal) that if it had stood on 
that and that only, there would have been no reason to say that 
the parties had not been guilty of gross negligence. That they 
were guilty of negligence afterwards in losing the counterpart if 
there ever was one, is perfectly plain ; and I cannot say that they 
were not guilty of some negligence previously : they may have 
been. 

But then (and it is sing^ar enough that the Court of Appeal 
do not seem to have noticed it) we are not vdthout evidence that 
the counterpart did exist, quite independently of this presump- 
tion. The Earl of Darlington, who had become Duke of 
Cleveland, died in 1842. Immediately after his death bis 
devisees in trust were brought into contact with those who 
represented the original covenantees, who at that time, if there 
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"was a ooimterpart, ought to Lave had it in their possession ; and Lord 
as early as 1843 the devisees in trust of the Duke of Cleveland judgment, 
came to make an agreement. They discussed and considered 
the effect of this covenant, and made an agreement relating to 
this covenant, and in 1843 they executed that agreement. There 
was an argument which I could not really understand (I am 
afraid that I may be doing it injustice because I could never 
apprehend it) to this effect — it was said that if the Duke of 
Cleveland's trustees in 1843 admitted imder their hand and seal 
that there was a ooimterpart existing, and that it had been 
sealed by the late duke, it would not be evidence against the 
trustees of the Duke of Cleveland, the devisees, in this action, 
for some reason which I was not able to understand. They are 
not the same identical people, because we know that Henry, 
Liord Brougham, is dead, and that William, Lord Brougham, 
seems to have become one of the trustees since ; but they repre- 
sent the same trustees — they represent the same estate; and 
why it should not have been admissible evidence I do not 
imderstand. That fact being admitted, it seems to me, for 
reasons which I need not repeat over again, as strong and as 
clear as can be. They admit that *^ the said William Harry, 
Duke of Cleveland, did, in and by the indenture now in 
recital, for himself, his heirs, executors, and administrators, 
covenant and agree," and then the document proceeds to 
recite the very covenant which is now in question, that being 
the very indenture. It was endeavoured to be argued that we 
should understand that to mean, not that he had covenanted by 
it, but that they thought he was bound as much as if he had 
covenanted by it. I cannot say that I put that construction 
upon the words. I think the conclusion to be drawn from them 
is that in 1843, the indenture, the counterpart, with his hand 
and seal to it, did exist, and that the trustees knew that it was 
in existence, and that they made this agreement under their 
hand and seal, admitting that it was existing. And that is a 
great deal strengthened when you come to what took place a 
few years afterwards, in 1846, when a private Act of Parliament 
was passed, promoted for this purpose, to which the trustees 
were consenting parties ; indeed, they were the very parties who 
promoted it. In that private Act there are certain statements : 
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Lord amongst other things, they put this as a redtal, that " the said 

judgment. William HajTy, Duke of Cleveland, on the purchase of the 
Hutton Henry and Hurworth Estates, in the year 1824, cove- 
nanted to pay to the said George Silvertop, his heirs, executors, 
administrators and assigns," and then they proceed to state this 
covenant, which, I may observe, was one of those things for 
the purpose of dealing with which that Act was obtained in 
respect of the very property in question. 

Now what I cannot understand is why all this should not be 
good evidence to lead to a conclusion as to the existence of the 
counterpart. In the case of the private Act it is further 
strengthened by this consideration, that there was every reason 
why the committee should require proof of these allegations 
upon which they were asked to proceed: and therefore the 
statement that the Duke of Cleveland had covenanted is much 
stronger evidence there than even the prior one ; because it is 
just possible, though it is not very likely, that the trustees of the 
Duke of Cleveland might have taken it for granted that a 
counterpart was existing in 1843, but it is hardly probable that 
both the trustees of the Duke of Cleveland and a committee of 
the House of Lords should take it for granted that there was 
one if it really did not exist. 

I can, therefore, come to no other conclusion than that the 
counterpart containing this covenant was actually executed and 
did really exist, but has been lost, I know not how, but by some 
negligence probably ; and that being so, secondary evidence can 
be given. The question therefore comes. What was the effect of 
that covenant ? First, I may say, that several points were put 
which I do not think it necessary to deal with, because I think 
that they have been sufficiently dealt with by the noble and 
learned lord on the woolsack. It was said that this covenant of 
the Duke of Cleveland, or rather of the Earl of Darlington as 
he then was, is not enforceable now. I am afraid to deal with 
these points, because I did not imderstand what they were ; but 
I can only say that they were none of them such eus I could 
advise your lordships to give effect to. I think that this cove- 
nant is just as much enforceable as any other promise or contract 
made to pay a sum of money. It is said that that would be a 
perpetuity. It is not a perpetuity in the sense in which the law 
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aims at perpetuities. The person who is entitled to receive this Lord 
sixpence a chaldron, whatever the amount may be, and the per- judgment. 
son who has now got the estates in question, or the Duke of 
Cleveland's personal representatives, or whoever it is, can come 
to an agreement for releasing it. Those who are entitled to it 
would sell it readily enough if a sufficient consideration were 
offered for it. The parties could settle the matter in that way : 
it is no perpetuity. 

Then it is said (and it is very true) that it was very unwise 
in the Duke of Cleveland to enter into an agreement which 
would have the effeot of binding him, and his estate after his 
death, to pay a sum of money which would go on to be payable 
until the coals, in fact, were worked out, which might be a vast 
number of years hence : and so it was ; it was not a wise bargain, 
but that was his fault. If he has brought an inconvenience 
upon himself and his estate, there it is, and those who have the 
estate must take the consequences resulting from it. 

The only remaining question is, What is the meaning of the 
oontraotP It is not very artificially drawn, but we have to 
construe a contract made in 1824 in relation to the working of 
a colliery in Durham, having regard to the words which are 
used in that contract, but putting a sense upon those words 
which they will bear, as used with reference to the subject- 
matter ; that is to say, with reference to the subject as to which 
the parties were contracting. I think, therefore, that evidence 
is admissible to show what was the ordinary course of things in 
1824 (not as they are now) in the district round these coal-pits, 
or in the county of Durham (you may say generally) where 
these coal-pits lie, and what was the ordinary course of dealing 
there ; and having that before us, we have then to see what 
these words mean when used by the parties contracting with 
regard to that state of things. It is quite true that this colliery 
was not then opened : it was not opened till some time after- 
wards ; but still the parties were thinking of the ordinary state 
of business, and what was ordinarily done in coal-pits and coal 
mines in that neighbourhood when they were at work ; and the 
words used in the contract are, I think, to be understood in the 
sense in which such words would be understood when used with 
reference to such a course of dealing. 
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Lord Now there is not much evidence here b& to what was done in 

judgm^ ' 1824 ; but it is quite intelligible to this extent. Coals which were 
raised in that district at that time were sometimes sold to 
country customers, people who came to cany them away in carts 
— a good deal of the coal was disposed of in this way : and more 
was carried down to the river side and put on board keels — those 
keels took the coals up the river to inland places where they 
were wanted ; some was taken down the river in keels and sold 
to people along the banks of the river for local consumption. 
But the bulk of the coal was ultimately sold to be consumed by 
people to whom it was sent by sea ; and the mode in which it 
was the common custom to sell it is explained in this way — the 
coals were sent down by the coal proprietor in trams or keels, 
and the fitter, who seems to have been a sort of intermediate 
broker between the persons who had sent their ships there to be 
loaded and the owner of the coal or the occupier of the collieries, 
made an arrangement by which so much of these coals was put 
on board a ship, and the ship sailed oS, and the person who had 
the ship paid for the coals. I do not understand that the fitter 
was liable to the person who sold the coals, but the purchaser 
paid for them to the colliery owner through the fitter : that was 
the ordinary course of business. 

Then we come to this covenant. The covenant is that the 
Earl of Darlington " shall pay sixpence for every chaldron of 
coals of the Newcastle measure which shall be wrought and 
gotten from " the premises, and which shall be " shipped for 
sale.'* What does "shipped for sale" mean P Mr. Justice Fry 
put a very limited meaning upon it. He thought it meant this, 
namely, where the coal-owner himself hired a ship and put the 
coals on board the ship, and sent away the ship with the coals 
to be sold somewhere else, they being the coals of the coal-owner 
at the time, which were shipped for the purpose and with the 
object that they should be sold. Mr. Justice Fry thought that, 
though the coals were sold for the purpose and with the object 
of their being shipped, and however clear it might be that they 
were afterwards shipped, yet if the sale passed the property in the 
coals from the coal proprietor before they were put on board the 
ship, it could not be a " shipment for sale " within the meaning 
of the contract. I have come to a diflferent conclusion. I have 
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found some difiSoultj in exactly seeing how the words should be Lord 
used to express the idea which .1 have ; but I think that those judgment. * 
^words which the Lord Chancellor has read, come as accurately 
as any words can be brought to do it, to express what we mean. 
If the coal proprietor has sold the coals — that is to say, has 
entered into a contract for the sale of the coals, which contract 
for sale is such as to show, as a matter of fact, the intention of 
that sale to be that the goods shall be put on board ship — though 
it would not literally be the case that they were shipped for sale, 
but literally it would rather be that they were sold before ship- 
ment, yet I think that that is within the meaning of the contract, 
and that what the parties meant was that upon such sales as 
those the sixpence per chaldron should be paid. That goes 
beyond what Mr. Justice Fry allowed. 

My lords, there was a contention, which was not much urged, 
but an attempt was made to say that, inasmuch as the coals 
which are now sent up by railway were within the mischief (if 
I may use the phrase) that the parties had in view, it was 
reasonable and just and cy-prh to say, " If you are to pay ftix- 
pence for every chaldron which comes to London by sea you 
should pay sixpence for every chaldron which comes to London 
by railway." That might be said, but whether it would be just 
or would not be just as a cy-prh doctrine, it is to my mind per- 
fectly dear that you cannot construe the words used in the 
covenant of 1824 as meaning anything of the sort. Li asking 
for that, those who do so ask for a great deal too much. 

Lord Bramwell : My lords, I concur in what has been pro- Lord 
posed to your lordships. We are invited to say th&t there was j,Smfint." 
no counterpart of the conveyance of 1824 executed by Lord 
Darlington. Now I feel as certain that a counterpart was exe- 
cuted by him, as one can feel of anything not depending upon 
one's own knowledge or the direct testimony of persons who • 
declare that they have seen and know the thing of their own 
knowledge and whom one believes. I am satisfied that it was 
executed; and it strikes me as rather alarming that a doubt 
should be entertained upon the matter, because the same diffi- 
culty might be made in every case in which a man had granted 
a lease and taken a counterpart signed by the tenant. I am 
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Lord very muoh inolined to think that, without further eyidenoe, 

judgment. there would be enough to show that there was this indenture in 
separate parts. I do not rely very much upon its being stated 
to be an ^' indenture." In point of law, no doubt, that means 
that it is in more than one part, that is the technical signifioa- 
tion; but I should not attach much value to that point. 
However, it is stated to be an indenture ; but it is an instni- 
ment which purports to contain a covenant by Lord Darlington. 
He takes the estate which is conveyed to him by it ; it was his 
duty, under his contract, to execute a counterpcurt. It was to 
the interest of the grantor of the estate that that counterpart 
should be executed ; and I strongly incline to think that that 
alone would suffice to make us believe in the existence of the 
counterpart : it would be good primd facie evidence of it, and 
the legitimate conclusion, if it stood there, would, be, not that 
the instrument had not been executed, but that it had been 
executed, and had been lost. But when, in addition to that, the 
other evidence is considered, it seems to me to be absolutely 
clear that the counterpart was executed. 

Now, if I thought that I was differing from that most aUe 
and, in my opinion, most consummate judge, the late Ixnd 
Justice James, I should have great doubt whether I was not in 
the wrong ; but it is a singular thing that if his judgment is 
examined, it will be found that he assumes that the oounterpart 
was not executed. He gives no reason ; but he seems to assume 
it, and his judgment is directed to the consideration whether, if 
that was so, any relief could be given to the plaintifis. With 
respect to the other two learned Lords Justices, I say, with 
great submission to them, that I cannot agree with their reason- 
ing ; and, in particular, that matter which was relied on, that 
the part of the instrument executed by the grantors was not 
executed by Lord Darlington, seems to me almost to furnish as 
argument that a counterpart was executed by him, because, if 
it was his duty to execute some instrument, and he did not exe- 
cute that part, the legitimate conclusion would be that he had 
executed a counterpart. I am satisfied, therefore, that that 
counterpart was executed. 

The only other matter on which I think it necessary to say 
anything, the other ingenious difficulties having been dealt with 
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by the noble and learned lords who have preceded me, is upon Lord 

. . Bramwell: 

the words " coals shipped for sale." Now, upon that subject I judgment/ 
concur in the opinion which has been expressed. If I enter- 
tained anything like a grave doubt upon the matter, I should 
yield it to the opinion of the three noble and learned lords who 
have also heard this case and who entertain none, but really the 
only misgiving which I have about it is whether " shipped for 
sale " would include the case of coals that were sold to the con- 
sumer, and as it were put on board the consumer's ship, or 
possibly taken away by the purcfhaser for the purpose of con- 
sumption. But I must say that I think the good sense of the 
thing is the other way — the good sense of the thing is to make 
the royalty payable upon every thing that is got from the 
colliery and taken and shipped. It may be said that that gives 
no meaning to the words " for sale." Possibly it does not give 
any meaning to them — but it continually happens, I believe, 
that the argument, that you must find some meaning for every 
word, is unduly pressed. It may possibly have been in the minds 
of those who drew this instrument, that if coals were put on 
board a ship somehow or other, not in anticipation of a sede by 
the person to whom they were delivered or for any other object, 
a royalty should not be payable upon them — but I do not think 
we are driven to hold contrary to what, as I aaid before, is the 
good sense of the thing. I think it is contrary to the good sense 
of the thing, that where goods have been sold and put on board 
the ship, or the chartered ship of the purchaser for his own con- 
sumption, that is not within the clause. It must always be borne 
in mind that at the time when this instrument was executed, 
except as regards the coal sold locally and in the neighbourhood, 
there cotdd be no contemplation that there would be any exten- 
sive sale, or indeed any other sale than that which restdted in a 
shipment. 

I concur therefore in the opinions which have been expressed 
to your lordships. 

Lord Fitzgerald : My lords, I also concur in the judgment Lord 
which has been pronounced by the noble and learned Lord jud^ent. 
Chancellor, and in the reasons which he has given for that 
judgment. I have only to say a word on two points of the 



364 APPKNDIX. 

Lord oase. The first is upon the question of evidenoe. I oonfess 

jud^[^^ that when I read the judgments, having before me the Appen- 
dix, and read also the documents in the Appendix, I was ama^d 
at the statements in the judgments. First, Mr. Justioe Fry 
expressed himself as having come to the conclusion that a 
counterpart had been executed by the then Earl of Darlington, 
but solely upon the ground that it was his duty to do so, and 
that enjoyment under the deed which was produced had been 
consistent with the execution of such a covenant as that now in 
question. It is not necessary for me to offer any opinion on 
the point whether, if it rested on the supposed duty alone, the 
learned judge was right in coming to that conclusion. But 
when we come to the evidence in this case, there is clear evidenoe 
of the existence and execution of the counterpart. Not only is 
there evidence, but it is evidenoe which is proper to be con- 
sidered as conclusive by way of estoppel. In reference to 
contracts, I have always understood that, even as to a deed, a 
verbal admission by a party of its existence, and of the contents 
of that deed, will be amply sufficient when once you account for 
the non-production of the original. You have an admission of 
it, and you have evidence showing its contents. But this case 
does not rest upon a verbal statement. There is an instrument 
of 1843, proceeding upon the basis of a solemn statement that 
the earl had executed a deed containing this covenant, and that 
deed is not the one which is produced, for that is not executed 
by him. That is further confirmed by the Act of Parliament ; 
and I feel that I can only account for the course which has 
been pursued in this case, and for the judgments, by supposing 
that this evidence was not brought to the attention of the Court. 
For instance, we find one of the Lords Justices saying this : — 
" As regards the question of fact,*there does not appear to me 
any evidence at cJl which would lead to the inference that the 
duke executed a counterpart of that deed of 1824. That a 
counterpart was in contemplation hardly appears to be a 
probability. There is nothing upon the face of the deed to 
suggest that a counterpart was intended." And, again, 
another of the Lords Justices says this : — " With great defer- 
ence to the learned judge" (Mr. Justice Fry) "that is a 
matter in which I cannot coincide with him. Whether the 
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duke did execute that deed or not is, to my mind, a question Lord 
of fact " (as it is) " to be tried like every other question of jud^ent. 
fact, namely, upon the evidence, and it there is no evidence 
"which leads to the reasonable conclusion that he did so, we 
ought to find that that fact is not proved." I can only 
account for these judgments by supposing that this evidence 
"Was never brought before the learned judges in some shape or 
other. It is observable (I called attention to this yesterday) 
that there is not a single expression on the face of any one of 
these judgments dealing either with the instrument of 1843 or 
"with the Act of Parliament. Therefore it seems to me perfectly 
dear, that there is ample and persuasive proof of the execution 
by the earl of the counterpart of the deed containing the 
covenant. 

My lords, there is only one other thing upon which I wish to 
observe, and that is as to the construction of this covenant. I 
confess that it appears to me to be a question of some difficulty. 
No doubt upon the literal construction, if you were to adhere to 
the very letter of the contract, the construction given to it by 
Mr. Justice Fry is quite correct. But I apprehend that we are 
not to adhere to the literal construction of the covenant if it will 
work injustice, and above aU if that literal construction will 
enable the covenantor to evade a liability which he is under. 
Now, upon looking to the covenant itself, it is open to a fair and 
liberal interpretation which will work no injustice, but which 
will give to each party fairly their rights. No doubt it will 
make it possible for the covenant in one sense to be inoperative, 
because the present colliery proprietors, if they find it for their 
interest, in place of shipping the coal to send it all to London by 
rail, may evade the payment of the sixpence per chaldron. 

My lords, we must interpret this covenant by the state of 
things at the time when it was entered into. That was at a time 
when there were no railways ; and it is in evidence that there 
were then three modes of disposing of the coal, namely, by 
land sale, by river sale, and by sea sale. Land sale is out of the 
question here, because it is admitted that the covenant does not 
attach upon a mere land sale, that is to say, a sale in the interior. 
That it might attach upon a river sale is plain, because, accord- 
ing to the evidence, the river sale is sometimes conducted in this 
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Lord 

Fitzgerald : 
judgment. 
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way : the ooal having been sold is put on board a keel, or liTor 
boaty and is loaded into a certain ship, so that it is obyious that 
the ooal taken by the river boat may come under the designa- 
tion of a shipment by sea. Therefore the coyenant v^onld 
appear to ns to attach to certain river sales, that is, where there 
is a contract for sale in connection with a delivery by river on 
board keels which carry the coal to a certain ship. And so it 
would equally apply to the case of a sea sale, which I understand 
to be a sale of coal to be shipped and sent by sea away from the 
place. Once shipped for sale we have nothing more to do with 
it — it is not necessary to inquire further ; for the interpretation 
which the Lord Chancellor has given, and in which I entirely 
join, is this, that where there is a sale of coal to be shipped, to 
be sent by sea, where it is brought into connection with a con- 
tract for shipment and is actually shipped, it matters not whether 
there is to be afterwards a sale or not. That would embrace all 
the cases in which the owners of the colliery themselves shipped 
for sale according to the literal interpretation of the contract, 
and also the other cases where there was a sale or a contract for 
shipment, the coal being either delivered by river in the manner 
described, or sent down to the staith to be put on board ship, 
and when once that takes place we have no further inquiry to 
make as to what becomes of the coal. 

My lords, upon these groimds I entirely concur in the judg- 
ment which has been delivered by the Lord Chancellor. 
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The Order appealed from was reversed; and it was 
declared that the Order of Mr. Justice Pry should 
be varied by omitting the words " put on shipboard 
by or on behalf of the colliery proprietor for the 
purpose of subsequent sale by him'' and substi- 
tuting the words "sold by or on behalf of the 
colliery proprietor for the purpose of shipment, and 
actually shipped, and coal shipped by or on behalf 
of the colliery proprietor for the purpose of sale 
by him or on his account." And after certain 
declarations as to costs, the cause was remitted io 
the Court below. 



( 367 ) 



GENERAL INDEX. 



ABATEMENT, 

is the wrongful entiy of a stranger, before tlie entry of tlie 

heir, 182. 
reduces heir's estate to a right of entry, 182. 

ACCUMULATIONS OF INCOME, 

formerly subject only to the rule against perpetuities, 162. 

Mr. Thellusson's wiU, 162. 

Thellusson Act restricts the period allowed for, 163. 

any one or more of the periods allowed by the Act may be 

adopted, 163. 
the Act applies to real and personal settlements, 163. 
the period must commence from testator's death, 164. 
excessive trusts for, only void for the excess, 164. 

imless they violate the rule against perpetuities, when they 
are wholly void, 164. 
intestacy ensues as to the excess, 164. 
in case of personalty the excess faUs into residue, 164, 165. 

realty, goes to heir or residuary devisee, 165. 
excepted from the Act are — 

(1) provisions for payment of debts, 165. 

(2) provisions for raising portions, 165. 

remarks on this exception, 165. 

(3) provisions as to produce of timber or wood, 166. 
the Act does not extend to Ireland, 166. 

has been extended to Scotland, 166. 
English freeholds and leaseholds are within the Act, inde- 
pendently of domicil, 166. 

ACTION, EIGHT OF, 

estate might be turned to, by tortious alienation, 68. 

this operation styled discontinuance, 68. 
distinction between, and a right of entry, 68. 
would not support a contingent remainder, 94, 111. 
how right of entry could be turned into, 110. 
no longer exists, 111. 
two stages in — 

(1) founded on right of possession, 330. 

(2) founded on mere right, 330. 

right of possession, how turned to a mere right, 330. 

ADMINISTEATOES, 

might take advantage of a condition, as to estates transmissible 

to them, 62. 
whether they might be special occupants, 289, 290. 
estate pur autre vie taken by, under Statute of Frauds, 290. 

under Wills Act, 291. 
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ADMITTANCE, 

legal estate in copyholdB acquired by, 25. 

right to, in copyholds, acquired by surrender, 25. 

reTatee back to the eurrender, 25. 

the true criterion between freeholds and copyholda, 27. 

ADVOWSON, APPENDANT OR APPURTENANT, 
seisin in deed of a manor is Beisin of, 183. 

ADVOWSON IN GROSS, 

IB ft mixed hereditament, 40. 

reason for application of common law rules of limitation to 

an, 88. 
Beisin in deed of an, evidenced by presentation to the bene&e, 
:81. 
of an, impoesible if heir died before vacancy, 133. 

AUEN, 

ctoym acquired a base fee in lands of an alien tenant in ttil, 

267. 
effect of Naturalization Act upon atatus of, 267. 

ALIENATION, 

history of, prior to Quia Emptoret, 16. 
effect of Quia Emptorei on, 17. 

fines upon, abolished by Quia Emptores, except as to tenants of 
the crown in capite, 19. 
abolished as to tenants of the crown tn capiu, 

when, 19, 21. 
in common recoreries by tenants of the crown, 19. 
due by particular customs, not abohshed, 21. 
by lord, effect upon copyholds, 25. 

condition against, goodin^ft in fee simple to a corporation, 174. 
bad in gift in fee simple to an individual, 174. 
of a qualified fee simple, is unrestricted, 223. 
of fees tail, 244—263. 
by joint tenants, 296, 297. 
by cestui que ust, 310. 
of infant Dy feoffment, only voidable, 325. 

by custom of Kent, good, 325, 326. 

ALLODIAL LANDS, 
none in England, 5. 
whether any in Scotland, juore — ibid. 

ANN JOTIR ET "WAST. And set Wahtb ; Attaikdek. 
meaning of, 30. 
crown's right to, 30. 
substitute for, 30. 

generally compounded for by the lord, 30. 
existed by custom of Gloucester, though no escheat, 31. 
none by custom of Kent, 31. 

ANNUITY, 

not charged on land, is a personal hereditament, 40. 



GENERAL INDEX. 369 

ATTAINDER, 

three kinds of : — 

1. Quia suspensus est per collunif or by judgment for 

death, 39. 

did not apply to gavelkind lands, 30. 

abolished by 33 & 34 Vict. c. 23 . . 30. 

the judgment must have been a judgment at com- 
mon law, 30. 

2. Quia abjuravit regnutn, 30. 

nature of the abjuration, 30. 
long since abolished, 30. 

3. Qiuia utlegatus est, or by judgment of outlawry, 30. 

reversal of the outlawry gave tenant right to re- 
enter, 30. 
not affected by 33 & 34 Vict. c. 23. .30. 
crown's right to a year and a day, committing waste, 30. 
generally compounded for by the lord, 30. 
no escheat by, by custom of Gloucester, 31. 

of Kent, 31. 
crown acquired a base fee by, of tenant in tail, 265. 



BAEE TEUSTEE, 

cannot be protector of the settlement, 257. 

except in certain cases, 261. 
meaning of, 261. 

BAEGAIN AND SALE, 

fee simple might pass by, without words of limitation, 171. 
was formerly a common mode of conveying remainders, 308. 
takes efiPect under Statute of Uses without transmutation of 

possession, 316. 
the lease in a lease and release was a, 332. 

was expressed to be made for a nominal consideration, 338. 
distinction between, as preceding a release, and as a sub- 
stantive conveyance, 338. 
the latter must be for a bond fide valuable consideration, 
337, 338. 
might be effected by parol, prior to Statute of Inrolments, 338. 
the Statute apphed only to estates of inheritance or free- 
hold, 338, 339. 
and therefore not to the lease preceding the release, 339. 
for valuable consideration, duly inrolled, still valid, 339. 

BAEONIES, 

by tenure, 4, n. 

among the earliest incorporeal hereditaments, 37. 

BASE FEE, 

origin of, out of fees tail, 44, 53. 

distinction between, and a determinable fee, 44. 

enlargement of, under Fines and Eecoveries Act, creates estate 

de novOf 52. 
merger of, 72, 269, 270. 
when created by a disentailing assurance, 256, 262. 

C.R.P. B B 
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BASE YEE^conttnued. 

wife entitled to dower out of defeasible base fee, 262. 
a defeasible, might be confirmed by a fine, 262. 
definition of a, 264. 
difference between a, and a fee tail, 264. 

and a fee simple, 264. 
by what methods base fees may arise : 

1 . Prior to Fines and Eecoveries Act, by a fine leyied, 

265. 
effect of the fine was to bar all issue inheritable 
under the entail, 265. 

2. Now, by an assurance insufficient to bar re- 

mainders, but sufficient to bar issue in tail, 265. 

3. In entails of a rentcharge, 265, 266. 

4. Eule as to rentcharges still the same, 266. 

5. Prior to 34 & 35 Hen. 8, c. 20, by a recovery, 

where remainder was in the crown, 266. 
modem law in such a case, 266. 

6. In the crown, upon attainder of tenant in tail for 

high treeuson, 266. 

7. In the lord of a villein tenant in tail, 266. 

8. In the crown, where an alien was tenant in tally 

267. 
duration of such estate, 267. 

9. In the case of issue in tail being outlawed and 

obtaining pardon, quarej 267. 
10. By any assurance made by a tenant in tail, pur- 
porting to convey his whole estate, but not 
sufficient to bar issue in tail, 268. 
this base fee differs from the rest in its liability to 
determination by entry of the issue in tail, 
53, 268. 
an estate conterminous with a, may arise as a determinable f ee, 
268. 
this limitation discussed, 268, 269. 
enlargement, now substituted for merger, of, 270. 
the descent of, assumed to be to the heirs general, 271. 

arising by express limitation, 270. 
whether the reversion subsists as, upon enlargement of a term 
into a fee simple, 272. 

BOEOtrGH-ENGUSH, 

not a tenure, but a customary mode of devolution, 12. 

tenure connected with, is burgage tenure, 12. 

not confined to, but generally found in, ancient boroughs, 13. 

not affected by 12 Car. 2, c. 24. .14. 

character of descent of lands in, 14, 178. 

modifications of, 14. 

custom of, not affected by the Descent Act, 186. 

BUEGAGE TENTJEE. And see BoKOuaH-ENQUSH. 
a species of tenure in socage, 9. 
connected with custom of borough-english, 9, 12, 13. 

to devise by will, 9. 
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CASES PAETIOULAELY DISCUSSED, 
Atkins y. Mountague, 89. 
Beverley v. Beverley ^ 102. 
Boddington y. Rohnsoriy 84. 
Darbison y. Beaumont, 105. 
Goodright y. JTAiV^, 105. 
Keppelly, Bailey y 150. 
Sharpie Case, 323. 
SheUey^s Case, 124. 
TaltarunCs Case, 250. 

CASTLE-GUAED, 

an incident of kniglit-Beryice, 8. 

CESTUI QUE VIE, 

during life of, on death of tenant pur autre vie, seisin may 
be in abeyance, 78. 

CHAEITABLE USES. And see Perpetuities. 

gifts to, are within the rule against perpetuities, 157, 158. 
explanation of the dictum to the con^ary, 157. 

CHATTEL INTEREST IN LAND. And see Term op Years. 
includes terms of years, 47. 

also certain interests which endure for an uncertain 

time, 48. 
nature of such interests, 48. 
tenancy by statute merchant, 48. 

staple, 48. 
elegit, 48. 

guardian in chivalry holding over, 48. 
devise to executors for the payment of debts, 48. 
devise to A. and his executors for payment of debts will create 

a, 48. 
if limited to heir, passes nevertheless to executor, 198. 

CHIEF KENT. And see Extinguishment ; Meboer. 
subject to extinguishment, not merger, 68. 

COKE, LOED, 

his classification of fees, 45. 

his distinction, as to merger of estates en autre droit, 71, 73. 

COLLATEEALS, 

of the blood of the first purchaser, succeed on failure of lineal 
issue, 188. 
rule now obsolete and replaced, 189. 
by the common law, the collateral heir must be next collateral 
kinsman of the whole blood, 190. 
alteration of the rule by the Descent Act, 190, 191. 
male stocks preferred to females, 191. 
modem rule as to preference of males, 191. 

B b2 
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COMMONS IN GE08S. And see Herkditaments. 
do not esclieat, 33 

become extinct on failure of heirs, 33. 
are within general definition of tenements; 37. 
are mixed hereditaments, 40. 
subject to extinguishment, not merger, 68. 

COMMON, EIGHTS OF, 

are extinguished at common law by enfranchisement, 283. 

not in equity, 283. 
efiPect of statutory enfranchisement upon, 283. 

and of sale, by tenant for life, under 8. L. Act, 282. 

COMMON LAW ESTATES, 

have their source in the common law, 42. 

include (1) fee simple and its deriyatiye estates, 42. 

(2) estate for life and its deriyatiTe estate, 42. 
distinction between common law fees and estates, 43. 
two common law fees cannot exist in the same land, 64. 

COMMON LAW TENUEE, 
meaning of, generally, 6. 

strictly, 6. 
does not extend to relations outside feudal organisation, such 

as a term of years, 6. 
relation of, to quantum of estate, 6. 

to status of tenant, 6. 
is free or frank tenure, 7. 
diyided, as to lay tenure, into tenure in chiyalry and tenure in 

socage, 7. 
as to spiritual tenure is frankalmoigne, 10. 

CONDITION, 

who entitled, by the common law, to take adyantage of a, 62. 
statutory innoyations upon the common law rule, 62. 
remainder cannot be limited upon a forfeiture for breach of, 62. 
in defeasance of a freehold, not strictly within the rule against 
perpetuities, 1 52 et seq. 
but is subject to the common law rules, 153, 206. 
assignments and deyises thereof may be subject to rule 
against perpetuities, 153. 
possibility of reyerter upon a, neither assignable nor deyise- 
able at common law, 153. 
is now assignable by statute, 153. 
and deyiseable, 176. 
may be annexed to an estate in fee simple, 168. 
estate subject to a, is not destroyed until entry, 168, 206. 
benefit of a, cannot be reseryed to a stranger, 168. 
distinction between a determinable limitation and a limitation 

upon a, 206. 
in defeasance of a fee simple is subject to common law rules, 
206. 

CONDITIONAL FEE, 

estate giyen in frankmarriage was, before Stat. De Donis, 1 1 . 
customary, what is a, 25, 45, 65. 
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CONDITIONAL "FEE— continued. 
forfeiture of, 32. 
arose out of the fee simple, 43. 
now only exists as a fee t^, 43. 
cut down by Stat. De Donis to a fee tail, 43, 53. 
difference between, and a fee tail, 43, 44. 
may be created in hereditaments which are not intailable, 4*5. 
whether two, can exist in the same land, 64. 
possibility of reverter upon a, 64. 
whether there could be a remainder or reversion upon a, 

64, 65. 
can now only subsist (1) in hereditaments other than tenements, 

209. 
(2) in copyholds of manors where there is 
no custom of entail, 209. 
definition of, 209. 

the type of condition necessary to limit a, 209. 
different forms of the type, 209, 210. 
the special heirs under the limitation of a, must be heirs of the 

body, 210. 
how far converted into a fee simple, by birth of issue inherit- 
able, 211. 
alienation before birth of issue bars alienor's issue, 211. 

does not bar donor's possi- 
bility of reverter, 211. 
not converted to fee simple, by descent to the heir, 211. 
descent of, to heir special, to exclusion of heir general, 211, 

212. 
on failure of heirs special, reverted to donor, 212. 
heir taking by descent had the powers of the orig^al donee, 

212. 
wide descent of, in certain cases, 212. 

did not extend to a, created by gift in frank- 
marriage, 213. 
abolished by Stat. De Donis, 213. 
certain fees limited upon a condition, classed by Preston with 
a, 213. 
not an accurate classification, 214. 
how a, differs from a qualified fee simple, 218. 

CONTINGENT ESTATES OR EEMAINDEES, 
distinction between vested and, 49, 56. 
definition of, 57. 
methods of limitation of, 57. 

distinction between, and executory interests, 57, 58, 93. 
how far, and in what manner, assignable or transmissible, 58. 
destruction of, by merger, allowed in equity, 73. 
must formerly have vested in interest, on determination of prior 

freehold, 78, 93. 
how they differ from a remainder infuturo, 82. 

only void, if prior freehold should determine before vest- 
ing, 82, 93. 
cannot be supported by a term of years, 93. 
various modes of destruction of, 94. 
failure of, more accurate phrase than destruction, 94. 
destroyed by the devesting of the prior freehold, 94. 
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CONTINGENT ESTATES OE REMAINDERS— co»/inti4ri/. 
however created, must be supported by a prior freehold, 94. 
created by assurance under Stat, of Uses, are liable to 
destruction, 95. 
by deyise, 95. 
secusj if tiie limitation is not capable ab initio of takinj^ 
effect as a remainder, but is ezeeutoiy, 95. 
equitable, not liable to destruction, 95. 
in copyholds, not destroyed except by natural expiration of the 

prior freehold, 95, 96. 
in copyholds, on enfranchisement, cease to be protected, 96. 
destruction of, how prevented, by trustees to preserve, 96. 

checked by modem statutes, 96, 109, 112. 
limitations capable ah initio of taking effect as, are not execa- 
tonr, 96, 97. 
probability of failure of, will not relax the rule, 97. 
the rule applies to limitations in favour of a dass, 97. 
aecus, in a testament in deference to testator's intention, 97. 
characteristic common to all, 98. 
Feame's four classes of, 98. 

Class 1. Where the contingent event is the determination 

of the prior estate in one, or some only, of 
several possible ways, 98. 
definition of, 98. 
example of, 99. 

the remainder can be vested only on the deter- 
mination of the prior estate, not during its 
continuance, 99. 
definition not peifectiy accurate, 99, 116. 

would include trustees to preserve, 
99, 116. 
the estate of trustees to preserve, not contin- 
gent, 115, 116. 
suggested modification of definition so as to 
exclude the estate of trustees to preserve, 117. 
Glass 2. Where the contingent event is one which may 

never happen, 100. 
definition of, 100. 
examples of, 100. 
Glass 3. Where the contingent event must happen at some 

time, but not necessarily till after determina- 
tion of prior estate, 100. 
definition of, 100. 
example of, 100. 

differences between classes ^2 and 3 . . 101 . 
exception from class 3 . . 101. 

remainders which are vested, and may be 

supported by a chattel interest, 101. 
limitations witiiin the exception, 101, 102. 
Beverley v. Beverley, 102. 
Glass 4. Where the contingent event is the coining into 

being of a person not yet in ease^ or the 
ascertainment of a person not yet aecertainedi 
103. 
definition of, 103. 
examples of, 103. 
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CONTINGENT ESTATES OE REMAINDEES— conhnwerf. 
Feame's four classes of — continued. 

exceptioiiB from class 4 . . 104 «^ aeq. 

oocur in limitations in wills where the heir is 

treated as a. persona desiffnaia, 104. 
DarhisonT, Beaumont, 105. 
the true principle of tiie exceptions, 105. 
limitations within the Eulein Shelley's case are 
not to be treated as exceptions, 106. 
destruction of, by — 

1. Forfeiture, 107. 

only where entry had been actually made by person 

entitled, 107. 
abolished by statute, 109. 

2. Surrender to next vested remainderman, 107. 

might be effected by collusion between tenant for 

life and next vested remainderman, 108. 
abolished by statute, 108, 109. 

3. Merger, either through conveyance or descent, 108. 

u by conveyance, the precedent estate must be 

already in being, 108. 
by descent or by Rule in Shelley's case, 108. 
taking place simultaneously with creation of pre- 
cedent estate, would not destroy contingent re- 
mainders, 109. 
estate opens to let in contingent remainders, 
109. 
abolished by statute, 109. 

4. Tortious alienation of precedent estate, 110. 

abolished by statute, 110. 

5. Turning of precedent estate to a mere right, 1 10. 

when precedent estate did not cease to exist, but 

became a mere right, 110. 
how effected, 110. 
right of action not sufficient to support contingent 

remainder, 111. 
no longer possible, 111. 

6. Natural expiration of precedent estate, 111. 

at common law applied to a child en ventre sa mh'e, 111. 

this application abolished by statute. 111. 
attempt to prevent destruction by statute, 112. 

Provisions of stat. 40 & 41 Vict. c. 33. .112. 
ow far such expiration still destroys, 112. 
rule against perpetuities now applies to equitable, 113. 
and to le^al, when protected by statute, 113, 161. 
limitation within Rule in Shelley's case may be, 1 33. 
prior to 40 & 41 Vict, were not subject to rule against per- 
petuities, 159 et seq, 
how far objectionable on ground of remoteness, 161. 
created by limitation *' to A. and the heirs of the body of his 
father," who is alive, 269. 

CONVEYANCE IN PAIS, 

a conveyance between party and party, and not matter of 
record, 41. 
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CX)PAECENERS, 

a peerage falls into abeyance among, 90. 

may be revived by the crown in favour of any of the, 90. 
an office of honour held in grand serjeanty does not fall into 
abeyance among, 90. 
how to be exercised on descent among, 90. 
a release by one to another, passed a fee simple without words 

of limitation, 171. 
a rent granted by one to another for equality of partition, was 

in fee simple, 171. 
definition of coparceners at common law, 301. 

by custom of gavelkind, 301. 
the custom, as to collateral descents, must be specially proved 

of gavelkind lands not in Kent, 301. 
rule of representation prevails among, 301. 
distinguished from joint tenants and tenants in common, 301. 
may release one to another, 302. 
characteristics of, 302. 

entitled at common law to compulsory partition, 302. 
voluntary partition among, 302. 
descent among, 303. 

partition by, required no liveiy at common law, 322. 
must now be by deed, 322. 

COPYHOLD TENUEE AND COPYHOLDS, 
fealty generally incident to, 11, 12. 
not affected by 12 Car. 2, c. 24. .22, 25. 
is tenure by custom of the manor, 23. 
connection with villenage, 23. 

with status in early times, 23, n. 
not derogatory to a free man, 24. 
characteristics of copyholds, 

1. Estates in, are legal, 24. 

2. Quantum and devolution, governed by custom, 24. 

3. Legal estate acquired by admittance after surrender, 25. 

4. As to escheat, dower and curtesy, 25. 

5. As to destruction of, by lord, 25. 

common characteristics of, and of customary freeholds, 27. 
customary freeholds are, 27. 
criterion between copyholds and freeholds, 27. 
equitable copyhold estates do not escheat, 33. 

equity will not compel admittance of trustee to, on failure 

of trusts, 33. 
but trustee has right to mandamus to compel admittance, 33. 
entails of copyholds, 25, 65, 242. 

contingent remainders of, not destroyed except by natural ex- 
piration of the prior freehold, 95, 96. 
on enfranchisement, lose their protection, 96. 
Rule in Shelley's case applies to limitations of, 134. 
peculiar customs of descent, why more common in copyholds 

than in freeholds, 178. 
copyholds are by escheat united to the manor, 188. 
escheated copyholds descend along with the manor, 188. 
conditional fees in copyholds of manors in which there is no 
custom of entail, 209, 242. 
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OOPTHOLD TENUEE AND COTYKOUDS—continued. 

a special custom to entail copyholds may exist and is good, 

242. 
difficulty as to origin of such a custom, discussed, 242, 243. 
Dower Act does not extend to copyholds, 281. 
copyholds may be enfranchised, under S. L. Act, by tenant for 

life of the manor, 282. 
no general occupancy of copyholds, 288. 
estates j9ur autre vie in copyholds now deyiseable, 291. 

COENAGE, 

an incident of knight-service, 8. 

CORPOEATION, 

successors of corporation sole might take advantage of a con- 
dition, 62. 
seisin of a corporation sole is in abeyance during interval 

caused by death or other vacancy, 78. 
the queen consort is not a corporation sole, 89. 
** heirs" not necessary in limitation of a fee simple to, 170. 
restrictions on enjoyment of a fee simple by an ecclesiastical, 

168, 173, 174. 
** successors " necessary in limitation of fee simple to a corpo- 
ration sole, 173. 
quare, whether the Conv. Act, 1881, has altered this rule, 
173. 
words of limitation not necessary in a grant to a corporation 
aggregate, 173. 
two dasses formerly of oorporations aggregate, 173. 
gift in frankalmoigne to, would pass a fee simple, 10, 173. 
upon dissolution of, estate in fee simple reverted to donor, 174. 
no escheat of estate in fee simple upon dissolution of, 31, 174. 
condition against alienation, good in gift to a, 174. 
a corporation sole may be tenant in common with himself as an 

incHvidual, 297. 
cannot be seised to a use, 313. 
a person may be seised to the use of a, 313. 
a corporation sole may in his natural capcu^ity be seised to the 
use of himself and his successors as a corporation, 313. 

COVENANT, 

giving a specific claim to specific property, is within the rule 
against perpetuities, 149, 150. 
secusy of a personal covenant, 150. 
running with the land, 150. 
distinction, in equity, between affirmative and prohibitive, 150, 

151. 
for the renewal of leases, excepted from rule against perpe- 
tuities, 151. 
negative covenants, running with the land in equity, also 
excepted, 152. 

COVENANT TO STAND SEISED, 
not a common law assurance, 82. 
common law rules of limitation do not apply to a, 82. 
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COVENANT TO STAND SEISED— (?ontfntk?rf. 

takes effect under the Statute of Uees without transmutation of 

possession^ 316, 337. 
requires declaration of intention by the settlor, 337. 

and such declaration must be by deed, 337. 
what was a good consideration to raise a use, 337. 
is now obsolete, 339. 

an assurance, inyalid in its actual shape, may take effect as a, 
339. 

CEOSS-EEMAINDERS, 

connection of, with tenancy in common, 299. 
the particular estates, upon which they are limited, generally 
estates tail, 299. 
may be in separate parcels, or in undivided shares, 299. 
to two persons only, 299. 
to more than two persons, 300. 
definition of, 300. 

nature of the estate taken by donees under the original limita- 
tion, 300. 
cannot arise by implication, except in a will, 301. 
evidence of intention required, 301. 
insertion of, in executory settlement, 301. 

0UETE8Y, 

the four essentials to make a husband tenant by the, 276. 
allowed by custom, in copyholds, 25. 

husband not entitled to, unless he obtains seisin in deed, 184. 
tenancy by the, was a hax ixi possessio fratris, 188. 
tenant by the, may be protector of the settlement, 257. 
in gavelkind lands, 276. 

necessity for seisin in deed, absolute only in respect to lands, 
276. 

quisre, as to effect of the Descent Act upon the rule as to 
seisin, 276, 277. 
difference as to tenure, between curtesy and dower, 277. 
meaning of equitable, 277. 

to what it extends, 277. 
when attaches to lands held to wife's separate use, 278. 

wife's power to defeat her husband's right to, 278. 

effect of M. W. P. Act, 1882, upon, 278. 
powers of a tenant by the, under S. L. Act, 279. 

CUSTOMARY FREEHOLDS, 

a peculiar form of copyhold tenure, 26. 
found in manors of ancient demesne, 26. 
ancient privileges of the tenure, 26. 
tenant-right in, 26. 

characteristics common to, and to copyholds, 26. 
seisin of, is in the lord, 27. 
are really copyholds, not freeholds, 27. 
tenants of, not entitled at common law to vote for county, 27. 
how affected by sect. 62 of Conv. Act, 28. 
powers of tenant for life of a manor with respect to, under 
S. L. Act, 282. 
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CfUSTOMS, 

peculiar customs of descent, 14, 15. 

gavelMnd and borough-english, 12, 13. 

why more common in connection with copyholds than free- 
holds, 178, 179. 
in what places they might exist, 15. 

CUSTOMS OF MAJSrOES AND LOCAL CUSTOMS, 
Wareham, 14. 
Taunton Dean, 14. 
Bray, 14, and note. 
Sedgley, 14. 
Exeter, 14. 
Dymock, 243, n. 
Kent. See Gayeleind. 
Gloucester, 15. 
characters of, 14. 
extent of, 15. 

DEBTS, 

provision for payment of, not within Thellusson Act, 165. 

DE BONIS, THE STATUTE, 

modifies a conditional fee in two respects only, 230, 231. 

(1) in restraining alienation, 231. 

(2) in confining descent to persons included in the original 

form of the gift, 231. 
operation of the, considered, 231, 232. 

DEED, 

takes effect from delivery, 83. 

in relation to rule against freehold tn/uiuro, 83. 

DERIVATIVE ESTATE, 

distinguished from an original estate, 49, 50. 
gives rise to remainders and reversions, 49. 
retains the characteristics of its original estate, 51. 
is destroyed by the destruction of the original, 51. 
estate created by a power, is a, 51. 
three modes of derivation of a, 52. 
out of an estate tail, 53, 54. 

for life, 54, 55. 
pur autre vie, 55. 
a term of years, 55. 
the particular estate is a, in relation to a reversion, 59. 

DESCENT, 

of lands in gavelkind, 13. 

in borough-english, 14. 
special customs of, more frequent in connection with copyholds 

than with freeholds, 178. 
of lands, imaffected by questions of domicil, 179. 
by common law, traced from person last seised in deed, 180. 
such person, called the '' stock " or ** root " of, 180. 
seisin in law not sufficient to make a stock of, 180. 
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DESCENT— con/mtwrf. 

now traced from the purchaser, 180. 

common law rule, sei^ina facit stipttem, 185. 

now, perquiaitio facit stipttem j 185. 

definition of purchaser, 185. 

special customs of, not interfered with by the Descent Act, 186. 

summary of Descent Act's provisions, 186. 

of escheated copyholds, merged in that of the manor, 188. 

could not, by common law, be traced lineaUy upwards, 188. 

modem alterations of the rule, 189. 
lineally to the issue in infinitum of the root of, 189. 
rule as to tracing upwards to ancestors, 189. 
to males, before females, 189. 
to males in order of seniority, 189. 
to females, equally, 189. 

lineal descendants represent their ancestor, 189. 
but rule of seniority applies among such representatives, 190. 
common law rule of, excluded collaterals of the half-blood, 1 90. 
to collaterals of the half-blood under the present law, 190. 
in descent to collaterals, male stocks preferred, 191. 
paternal ancestors and their descendants preferred, 191. 
male paternal ancestors and their descendants preferred, 191. 
maternal ancestors and their descendants preferred, 192. 
rule of, where recourse must be had to a female stock, 192. 
on total failure of heirs of purchaser, to be traced from person 
last entitled, 193. 

this rule restricts escheat, 193. 
examples of, imder the rules, 193, et sea. 
of uses, followed the things of which they were the uses, 309, 

310. 
of a conditional fee, 212. 

at common law, in certain cases, very wide, 212. 

not applicable to gifts in frankmarriage, 213. 
effect of Statute De Bonis in confining descent, 231 . 
of an estate tail, 212. 

from ancestor, excluded at common law all heirs of the descen- 
dant, not being of the blood of the ancestor, 216. 

Descent Act has practically not affected this rule, 216. 
of a qualified fee, how differs from that of a fee simple, 216, 217. 
when entry was said to be tolled by a descent cast, 329. 
entry now cannot be toUed by a descent cast, 329. 

DE8ULT9RY LIMITATIONS, 
meaning and instances of, 89. 

good only on creation de novo of incorporeal hereditaments, 89. 
whether must be such as, if continuous, would create a fee, 

89, 90. 
whedier may be made in favour of any series of persons, 90. 

DETERMINABLE FEE, 
defined, 44. 

arose out of the fee simple, 43. 
distinction between, and base fee, 44. 
still valid, 45. 

validity of, assumed in a strict settlement, 202, 207. 
no remainder upon, 63. 
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DETERMINABLE YEE— continued. 

two, cannot exist in the same land, 64. 

cannot be limited, except continuously, 89, 201. 

whether possibility of reverter upon, is now deviseable, 176. 

how it differs from fee simple, 197. 

arises, where the succession is liable to defeasance by a future 

event, 197. 
the future event must be such as may never happen, 197. 
limitation of, may be either — 

(1) imtil a specified contingency shall happen, 198, or 

(2) so long as an existing state of things shall endure, 198. 
no special words necessary to the limitation of a, 198. 
happening of the future event, ipso facto determines a, 198. 
divisible into classes, according as the future event is one, 199. 

(1) which admits of becoming impossible, 200. 

(2) which must for ever remain liable to happen, 200. 
in the former case, is enlarged into a fee simple, 200. 
when an executory limitation may be limited upon a, 200. 
can only be enlarged by release of the executory limitation, 200. 
second class can only be enlarged by release of possibility of 

reverter, 200. 
examples of, 201 et seq. 
power of alienation by tenant of, 207. 
assignee or heir takes no greater estate than grantor or 

ancestor, 207. 

Eowers of tenant of, not affected by S. L. Act, 208. 
ow it differs from a qualified fee simple, 218. 
may be limited so as to be conterminous with a base fee, 268, 269. 

DEVESTINa, 

is properly the turning of an estate to a right of entry, 68. 

arose out of tortious feoffment by any one lawfully in posses- 
sion, 68. 

if amounting to a discontinuance of the prior freehold, destroyed 
contingent remainders, 94, 110. 

but a prior freehold turned to a right of entry would support 
contingent remainders, 94. 

DEVISE, POWER TO, 

effect of Statute of Wills on, 22, 175. 

effect of abolition of feudal tenures on, 22, 175. 

fee simple at common law conferred no, 174. 

might exist by custom, 174. 

custom of, did not extend to remainder or reversions upon a 

fee tail, 174. 
not enlarged by Wills Act, as to a fee simple, 176. 
extends to a right of entry, 176. 
as to estates, pur autre vie, 290, 291. 

DISCONTINTJANOE. And see Action, Right of. 
resulted from certain tortious assurances, 68, 329. 
is the turning of an estate to a right of action, 68, 330. 
distinction between, and devesting, 68. 
origin of, 69. 

distinction between, and merger, 69. 
devested all remainders, unless vested in the king, 329. 
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DISENTAILING DEEDS, 

whence they derive their operation, 306 
effect of the Fines and Keooyeries Act, 306. 

DISSEISIN, 

of tortious feoffee, effect of remitter upon, 70. 
turns the estate of the disseisee to a right of entry, 70. 
may stiU take place, 70. 

of tenant of prior freehold, would not destroy contingent 
remainder, 94. 

t reduces the lawful estate to a right of entry, 182. 

entry upon, tolled at common law, 829. 

tomng of entry prevented by statute, 329. 
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DISTEESS, 

by lord, for services in arrear, 16, 17. 

goods could not be sold under, at common law, 17. 

by crown, on unlicensed alienation, 18. 

DIVINE SERVICE, 

tenure by, distinguished from frankalmoigne, 10. 

DOMICIL, 

rules of descent of lands unaffected by questions of, 179. 
English freeholds subject to Thellusson Act, independently of 
testator's, 166. 

DOWER, 

how affected by custom of gavelkind, 13. 
by custom, of copyholds, 25. 

is freebench, 25, 280. 
wife entitled to, by seisin in law only, 184. 
no possessio /ratris of lands actually in, 188. 
seisin of widow in lands assigned as, continues the seisin of her 

husband, 187. 
wife is entitled to, out of a base fee created by a disentailing 

deed, not inroUed, 261. 
difference as to tenure, between dower and curtesy, 277. 
three kinds of, apart from dower at common law, are now 

abolished, 279. 
characteristics of dower at common law, 279, 280. 
wife is entitled to, out of a fee tail, 280. 
by special custom may be of a half, or the whole, 280. 
out of lands in gavelkind, is of a moiety, 280. 
ceases on remarriage or fornication, 280. 
by special custom, must be distinguished from freebench, 280. 
no dower out of a joint tenancy, 280. 
arises out of a tenancy in common, 280. 
no equitable, 280. 
redemption of mortgage, defeats right of mortgagee's wife to, 

280. 
exercise of a power by husband may defeat wife's right to, 280. 
provisions of the Dower Act, 281. 

do not extend to copyholds, 281 . 
tenant in, has no powers under S. L. Act, 281. 
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EASEMENTS, 

subject to extmgmshment, not merger, 68. 

whether customary freeholder can create by way of use, 28. 

EN AUTRE DROIT, 

merger of estates en autre droits 71. 
none, by operation of law, 71. 
nor by act of parties, in equity, 74. 
eecue, by act of parties, at law, 71, 74. 
Lord Coke's distinction, as to, untenable, 71, 73. 

ENFEANOHISEMENT, 

powers of tenant for life, as to, under S. L. Act, 282. 
extinguishes rights of common oyer waste, at law, 283. 
not in equity, 283. 

ENTAIL, 

custom of, to entail copyholds is good, 25, 242. 
of copyholds, in absence of custom, creates customary condi- 
tional fee, 25, 65, 242. 
tenements alone are within the stat. De Donis, 38. 
equities of redemption are capable of, 39, note, 
estates j9tir autre vie, are not capable of, 291. 

ENTIRETIES, TENANCY BY, 

definition of, 303. 

applies to all estates of freehold, 304. 

differs from joint tenancy in the impossibility of barring sur- 
vivorship, 304. 

is held per tout et non per my, 304 

as to the tenancy in chattels personal and equities of redemp- 
tion, 304. 

whether applicable to chattels real, 304. 

might exist of an undivided share, 305. 

quare, as to effect of the M. W. P. Act upon, 305, 

ENTEY, 

is sufficient, if made on any part of the lands, 183. 

and with any part of the person, 183. 
in law, is sufficient, where actual entry is prevented by vio- 
lence, 183, 325. 
right of, when tolled by descent cast, 329. 
when entry would destroy a tortious estate, 329. 
distinction between right of entry and seisin in law, 182. 

ENTEY, EIGHT OF, 

none, by issue in tail, till death of tenant, 54. 

estate might be turned to a mere, by tortious feoffment, 68. 

might be turned to an actual estate by remitter, 69, 70. 

wiU support a contingent remainder, 94. 

if toUed, or turned to right of action, will not support contin- 
gent remainder, 110. 

acquired by forfeiture does not destroy preceding freehold, 
until entry made, 107. 

on condition, accrues to grantor or his heirs, 168. 
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ENTRY, EIGHT OF— continued. 

estate subject to condition, not destroyed till entry made, 168. 

may now be devised, 1 76. 

distinguished from a seisin in law, 182. 

may, by actual entry, be turned to a seisin in deed, 182. 

instead of seisin at law, results upon abatement, 182. 

and upon intrusion, 182. 
on death of tenant pur autre vie in lifetime of cestui que tne^ 
287. 

EQUITABLE ESTATES, 

subject to extinguishment, not merger, 68. 

contingent remainders limited out of, not liable to destruction, 

95. 
Bule in SheUey's case applies to, 134. 

EQUITY OF REDEMPTION, 

on failure of heirs of mortgagor does not escheat, 34. 
but is extinguished for benefit of mortgagee, 34. 
provisions of Intestates Estates Act, 1884, as to, 34, 35. 
is a mixed hereditament, 39. 
can be intailed, 39, n. 
contingent remainders limited out of, not liable to destruction, 

95. 
as to husband's right in, when held by entireties, 304. 

ESCHEAT, 

effect of, on lands held by frankalmoigne, 10. 

gavelkind, abolished by stat. 33 & 34 Vict. c. 23 . . 13. I 

sub-infeudation, 16. 
of copyholds, 25. 

pecuHar to lands in fee simple, 29. 
arises upon failure of heirs of the tenant, 29. 
rarely claimed, except by the crown, 29. 
confusion between, and forfeiture, 29, 32. 
division of, into — 

1. By attainder, 29. 

(i.) Quia suspensus est per collum, 29. 
(ii.) Quia ahjuravit regnum, 30. 
(iii.) Quia utlegatus esty 30. 
subject to crown's right for a year and a day, 30. 
imless restricted by local custom, 31. 

2. Without attainder, 31. 

birth of subsequent heir will defeat lord's right to, 31. 
may be defeated by devise, 31. 
none on dissolution of a corporation, 31, 174. 
of trust or mortgage estates on death without heirs of sole 

trustee or mortgagee, now abolished, 31, 32. 
none of hereditaments not strictly the subjects of tenure, 33. 
nor of equitable estates, 33. 

nor of equity of redemption on failure of heirs of mort- 
gagor, 34. 
provisions of Intestates Estates Act, 1884, with respect to, 34. 
will alone terminate a fee simple, 169. 
of freeholds, merges the lands in the seignory, 188. 
of copyholds, merges the lands in the manor, 188. 
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ISaGKEAT— continued. 

escheated copyholds descend along with the manor, 188. 
restricted by the 9th rule of descent, 193. 
distinction between, and reverter, as to onus of proof, 225. 
whether incident to a qualified fee simple, 223, 225. 

ESOUAGE, 

a service incident to tenure by knight-service, 8. 
peculiar use of the word, 8. 

ESTATE DE NOVO, 

cannot be created except by statute, 50. 
examples of, 52. 

ESTATE FOE LIEE, 

has its origin in the common law, 42. 

has g^ven rise to estates pur autre vie, 43. 

what estates can be derived out of, 54, 55. 

estates created by conveyance under S. L. Act are not derived 

out of, 55. 
merger of, in a joint tenancy in reversion, 67. 
is a "mere freehold," 77. 
prior to Stat. De Bonis, a remainder could only subsist upon 

an, 158. 
tenant in tail after possibility has for some purposes only an, 

235. 
properly includes an estate pur autre vie, 273. 
effect of limitation to one for his own life and that of another 

person, 273. 
list of possible estates for life or lives, 273. 
right to estovers incident to an, 273. 

distinction between, under settlement, and underlease at rent, 274. 
methods in which it may anse, 275. 
how arises by implication of law, 275. 

the implication may be rebutted by evidence of contrary 

intention, 275. 
effect of limitation to grantee, his executors, administra- 
tors, and assigns, 276. 
of a husband by the curtesy in his wife's lands, 276 — 279. 
of a wife as tenant in dower, 279 — 281. 

ESTOVERS, 

within general definition of tenements, 37. 
right of tenant for life to, at common law, 273. 

pur autre vie, 286. 

EXCHANGE, 

whether subject to rule as to abeyance of freehold, 82, 83. 
whether may be made to take effect in/uturo, 83. 

or at election, 83. 
between a tenant for life and a tenant in tail after possibility, 

good, 235. 
of settled land, by a tenant for life, 283. 
of land in the same county, needs no additional livery, 321. 
miffht prior to Statute of Frauds have been by parol, 321. 
a deed is now necessary for, 322. 
c.R.P. c c 
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EXECUTORS, 

might take adyantage of a conditioii as to estates transmissible 

to them, 62. 
could not be named as special occupants, 288, 289. 
but took the estate, under Statute of Frauds, 290. 
and now, by Wills Act, 291. 
take a term of years, though it be limited to the heir, 198. 

EXECUTORY DEVISES, 

are executory limitations in a will, 57. 

distinction between, and shifting uses, 57. 

seisin, during unappropriated interval, is in heir-at-law, 187. 

freedom of, horn, common law rules, 138. 

origin and history of, 136 et aeq. 

of the legal estate in chattel interests, possible, 138, 139. 

subject to rule against perpetuities, 149. 

EXECUTORY LIMITATIONS, 

distinction between, and remainders, 62. 

limitations, which might be good as remainders, not construed 

as, 97, 139. 
legal remainder cannot be subsequent to, 97. 
may be subsequent to a legal remainder, 97. 
Rule in Shelley's Case does not apply to, 184. 
history and origin of, 136 et seq. 
are free from the common law rules as to — 

(1) the impossibility of limiting a fee upon a fee, 137. 

(2) the non-abeyance of the freehold, 137. 

of the legal estate in chattel interests, not possible by deed, 139. 

secus^ by devise, 138, 139. 
definition of, 139. 

division of, according to difference from common law limita- 
tions, 140. 

into shifting and springing limitations, 141. 
in defeasance of a fee tail, comd be barred by a recovery, 143. 

secus, of a fee simple or estate J7ur autre vicy 143, 144. 
effect of Conv. Act, 1882, upon certain, 144, 145, 172. 

extent of this effect, 145. 
origin of the rule against perpetuities, 145, 146. 
must, if they vest at all, vest within a certain period, 146. 

except executory limitations subsequent to an estate tail, 
146. 
void, if at their commencement they infringe rule against 
perpetmties, 155. 

secuSf in case of woman past child-bearing, 155. 
bad as to some of a dass, are bad as to the whole, 155. 
subsequent to such as are bad for remoteness, are also bad, 155. 
void, leave a prior limitation unaffected, 155, 156. 
under exercise of special power, rule as to, 156. 

as to general powers, 156. 
in gifts to charities, subject to rule against perpetuities, 157, 

158. 
liability to defeasance by, differs from liability to defeasance 

by a common law condition, 168, 169. 
benefit of, may be reserved to a stranger, 168. 
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EXECUTGRT LIMITATIONS— con/mtwt/. 

take effect without entry actually made, 169. 
restrictioiiB on enjoyment of a fee simple, enibject to be de- 
feated by, 172. 
present position of tenant in fee simple subject to, 172. 
may exercise powers under S. L. Act, 172. 
may be limited upon a determinable fee, 200. 

EXECUTORY INTEEESTS, 

cannot be limited under the common law, 57. 

origin of, 57. 

arise under executory limitations, 57. 

distinction between, and contingent estates, 57, 58, 93. 

how far and in what manner assignable or transmissible, 58. 

are descendible and deviseable, 58, 142. 

not assignable at common law, inter vivos f 58, 143. 

now assignable by statute, 59, 143. 

EXTINGUISHMENT, 

applies to things collateral to the legal estate, 67, 68. 
distinction between, and merger, 67, 68. 
two conditions necessary to create, 68. 
distinction between, and suspension, 68. 

FAIRS, 

do not escheat, 23. 

becomes extinct on failure of heirs, 33. 

FEALTY, 

incident alike to tenure in chivalry and in socage, 11. 

by custom to copyhold and customary tenure, 11. 
to a reversion, 1 1 . 
not incident to a common law tenancy at wiU, 11. 

nor to tenure by frankalmoigne, 11. 
sometimes the only service due from tenant, 11. 
not abolished by 12 Car. 2, c. 24. .12, 21. 
usually respited, on admittances to copyholds, 12. 

FEE, 

in English law means an estate of inheritance, 167. 
in feudal language means a subject of tenure, 167. 
all fees must be such that they may by possibility endure for 

ever, 197. 
distinction between a, and an estate /7ur autre vie, 197, 198. 

and a term of years, 198. 
and a tenancy at will, 198. 

FEE SIMPLE, 

the greatest estate known to the law, 29, 42, 167. 

characteristics of, 29. 

escheat peculiar to, 29. 

has its origin in the common law, 42. 

has given rise to determinable fees, 43. 

conditional fees, 43. 

qualified fees, 43. 
no reversion or remainder upon, 64, 272. 

cc2 
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FEE SIMPJj'E— continued. 

two estates in, cannot exist in the same land, 64, 271. 

no merger of estate tail in, 72. 

executory limitation in defeasance of, not barred by- recovery, 

143. 
quantum and incidents of, 167. 

rights conferred by, may be restricted by easements, com- 
mons, &c., 168. 
may be subject to a condition, 168. 

liable to defeasance by executory limitation, 168. 
restrictions upon, not removed by alienation, 169. 
is presumed by the law to last for ever, 169. 
differs in this respect from a modified fee, 169. 
can only fail by escheat, 169. 
word ** heirs " formerly necessary in limitation of, to a natural 

person, 170. 
guare, whether the copula "and" was necessary, 170. 
form of limitation of, 170. 
limitation to a bastard and his heirs gives, 171. 

to an alien or a felon and his heirs gives, 171. 
informal limitation of, by direct reference, 171. 
when may arise without express limitation, 171. 
may now be limited without use of word ** heirs," 171. 
restrictions in equity on enjoyment of, when liable to be 

defeated by executory limitation, 172. 
position now, as regards waste, of a tenant in, subject to execu- 
tory limitation over, 172. 
effect of Conv. Act, 1882, on such limitations, 144, 145, 172. 
may exercise powers under S. L. Act, 172. 
restrictions upon enjoyment of, in hands of an ecclesiastical 

corporation, 173, 174. 
condition against alienation of, good in gift to a corporation, 174. 

bad in gift to an individual, 174. 
at common law conferred no power to devise, 174. 
might be devised by custom, 174. 
now confers absolute power to devise, 176. 
effect of Wills Act upon right to devise, 176. 
customs affecting descent of, more common in copyholds than 

freeholds, 178. 
how a conditional fee could be converted into a, 211. 
a conditional fee not converted into, by a descent cast, 211. 
how far a, differs from a qualified fee in quantum, 217, 224. 
difference between, and a base fee, 264. 
effect of enlargement of a term into a, upon the reversion, 

271, 272. 

FEE TAIL, 

forfeiture of, 32. 

originated from conditional fees, as modified by Stat. De Donts, 

43, 63, 230. 
quantum of, 43. 

mheritance of, restricted to a class of special heirs, 43. 
does not exclude remainder or reversion, 44. 
and therefore is a particular estate, 241. 
what may be the subjects of, 44. 
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FEE TAIL— continued. 

gives rise to base fee, 44, 5S. 

estates derived out of, 53, 54. 

whether estates created under powers of 8. L. Act are derived 
out of, 54. 

no merger of, in a fee simple, 72. 

in a subsequent fee tail, 72. 

merger of, after possibility of issue extinct, 72. 

limitation to trustees to preserve contingent remainders upon, 
of no avail, 113. 

executory Hniitation in defeasance of, ipight be barred, 143. 

subsequent to, not subject to rule against 
perpetuities, 146. 

custom to devise did not extend "to remainders or reversions 
upon a, 174. 

posaessio fratris did not apply to, 190. 

descent of, 212. 

how differs from qualified fee simple, 218. 

definition of, 230. 

limitation of, to heirs female, valid though unknown in prac- 
tice, 230 and note. 

differs only in certain statutory restrictions from a conditional 
fee, 230, 231. 

the Stat. De Donia and its operation generally, 231, 232. 

classification of, into two divisions according as the limitation : 

(1) is restricted to one sex, 233. 

(2) is to the issue of one or more than one body, 233. 
meaning of terms ^' tail general '' and *' tail special,'' 233. 

"general tail" and "special tail," 233, 234. 
after possibility of issue extinct. See Tenaitt in Tail. 
word " heirs " formerly necessary to limitation of, 235. 
qu€Bre, whether " hei?p " in the singular was good in a deed, 235. 
limitation to "heir" good in a mil, 235. . 
words of procreation also necessary, 235. 

might be implied, even in a deed, 236. 
by the past or future participles, 236. 
limitation " in frankmarriage " gives an estate in special tail, 

236. 
special conditions necessary to, 
236, 237. 
forms of limitation of, according to their classification, 237, 238. 
as to the necessity of a possessive pronoun in the limitation of, 

238. 
" the heirs male or female " eqiiivalent to heirs general, 239. 
the fee is in the person whose heirs are specified, 239. 
wife (or husband) assigned to single donee in special tail, may 

be member of a specified class, 239. 
effect of a limitation, purporting to be in special tail, to two in- 
capable of lawful marriage, 239. 
effect of a limitation to a man and two women and the heirs of 

their bodies, 239. 
limitation, where marriage is impossible at the time of limita- 
tion only, 240. 
words "in tail" now by statute sufficient for limitation of, 
240. 
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FEE TAIL-^ontinued. 

words ** in tail " inapplicable to a limitation to a single donee 

in special tail, 240. 
the reyersion expectant upon, remains in the donor, 241. 
a remainder may be limited upon, 241. 
takes effect as a particular estate, 241. 
limitation to the neirs of the body of an ancestor, 241. 
in copyholds, is g^ood by special custom, 242. 

in default of special custom the limitation creates a con- 
ditional fee, 242. 
formerly barred by a fine or recovery, 245, 254. 

by a devise to charitable uses under 43 Eliz. 
0. 4 . . 246. 
effect of a fine upon, 254. 

a recovery upon, 254. 
estates derived out of, and incumbrctnces upon, not affected by 

a recovery, 255. 
how barred by modem disentailing assurance, 255, 256. 
cannot be barred, so as to affect paramount estates, 256. 
bar of, confers only such estate as might have been created by 

the original settlor, 256. - 
cases in which a disentailing assurance has its full effect, 256. 

in all other cases only creates a base fee, 256. 
protector of the settlement under Fines and Becoveries Act. 

See Fbotectos. 
disentailing deed must be enrolled, 261. 

disposition by tenant in tail without enrolment has same opera* 
tion as it would have had before the Act, 262. 
creates a voidable base fee, 262. 
exercise of powers under 8. L. Act, does not operate to bar the 

entail, 263. 
difference between, and a base fee, 264. 
wife is dowable out of, 280. 

FEOFFMENT, 

consists solely in the livery of the seisin, 321. 

only mode at common law to convey corporeal hereditaments, 

41. 
tortious, by tenant in tail operates as a discontinuance, 68, 329, 
330. 
by other tenant, devests lawful estates, 68, 328. 
effect of, upon subsequent estates, 68, 69, 109, 328, 330. 
immediately devested the seisin out of the feoffor, 81. 
the true nature of, is the origin of the rule as to freeholds in 
Juturo, 81. 
but the rule not confined to feoffments, 82. 
takes effect from the livery of the seisin, 83. 
tortious, formerly destroyed contingent remainder, 110. 

now abolished, 110, 329. 
operates imder Statute of Uses with transmutation of posses- 
sion, 315. 
still exists, but not used unless by old corporations, 321. 
by an infant, at common law, is only voidable, 325. 

by the custom of Kent, is good, 325. 
can have no tortious operation, 326. 
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YEOFFUCENT— continued. 

by an infant, under a custom, must be in writing, 326. 

need not be by deed, 326. 
the infant must deliver seisin proprid manuy 326. 
deed was necessary at common law only for a feoSment to a 

corporation aggregate, 326. 
was generally accompanied by a deed declaring the limitations, 

326. 
must now be in writing and with deed, 327. 

the deed not necessarily, but in practice ought to be, 
signed, 327, 328. 
tortious, definition of, 328. 

who could make, 329. 

might be destroyed by entry of rightful owner, 329. 

unless his entry had been tolled, 329. 
could then only be destroyed by a real action, 330. 

PINES, 

common law rules of limitation apply to, 82. 

capable of tortious operation, 110. 

tortious, how it destroyed contingent remainder, 110. 

by some, a fee simple might pass without words of limitation, 
171. 

levied of lands in fee tail, made void by Stat. De Donis, 232. 
practically repealed by Statutes of Fines, 232. 

definition and meaning of, 246. 

four kinds of, 246. 

effect of, at common law, 247. 
first Statute of, 247. 

decisions under the first statute led to passing of second statute, 
248. 

effect of second Statute of, 248. 

could be levied without concurrence of tenant of immediate 
freehold, 254. 

barred any estate tail, in remainder, contingent, or to arise by 
way of executory limitation, 254. 
but only the issue in tail, 254. 

fee simple not generally obtained by, but only a base fee, 254. 

differences, in effect, from common recoveries, 254. 

abolished since 31st December, 1833. .253. 

defeasible base fee might be confirmed by, 262. 

base fee, when created by fine levied by tenant in tail, 265. 

such fine barred all issue inheritable under the entail, 265. 

operate under Statute of Uses, with transmutation of posses- 
sion, 315. 

effect of non-claim upon, 317. 

one of the parties must have had an estate of freehold in the 
lands, 317. 

would only bar estates which were sufficiently devested, 318. 

effect of, in barring dc»inant titles, 318. 

uses declared upon, by the persons levying, 319. 

where no use was declared, the use resulted to the person 
entitled to dedare, 319. 

as used by married women before the Fines and Becoveries 
Act, 319. 
prodamations not necessary to such, 319. 

separate examination of married women, origin of, 320. 
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FOEFETTURE, 

of prior freehold destroyed contingent remainder, 94, 107. 

but only after entry made for the forfeiture, 107. 
how occasioned, 107. 

preceding freehold subsists in spite of, until entry made, 107. 
destruction of contingent remainders by, abolished by statute, 

118. 
no need for trustees to preserve contingent remainders against, 

118, 119. 
for breach of condition, no remainder upon, 62, 118, 119. 
no longer incurred by tortious alienation, 121. 

by compromising the title of remainderman 
in a real action, 121. 
whether now possible at all by operation of law, 121. 

FOEFEITUEE foe high TEEA80N, 
confusion between, and escheat, 29, 32. 
distinct characteristics of, 32. 
of common law fees, was by the common law, 32. 
of conditional fees, 32. 
related back to date of offence, 32. 
extended to gavelkind lands, 32. 
none of fees tail, after De DonUy 32. 

restored by 26 Hen. 8, c. 13. .32. 

fave a base fee to the Grown, 32. 
attainted traitor, 32. 
abolished by 33 & 34 Vict. c. 23 . . 32. 

FOEMEDON, WEITS OF, 

the foundation of real actions, 69. 

classification of, 65, n., 69, n. 

new forms of, prescribed by Statute De Donis, 232. 

FEANCHISES, 

royal, are mixed hereditaments, 40. 

FEANKALMOIGNE, 

a division of common law tenure, 7. 
incidents of : 

1 . Tenant must be an ecclesiastical corporation, 9. 

2. Special terms of grant, 9. 

tenure by, cannot be created by a subject since Quia 

Emp tores, 10. 
continuing estate taken by, without words of ' succession, 10, 

173. 
fealty not due to the lord in respect of, 10. 
could not only continue between donor and donee, 10. 
converted into socage, how, 10. 
services incident to, 10. 
differed from Divine Service, how, 10. 
strictly, only one species of spiritual tenure, 10. 
secular service repugnant to, and void, 10. 
fealty due in respect of lands held in, only after conversion, 12. 
not abolished by 12 Car. 2, c. 24. .22. 
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FRANKMAEEIAGE, 

not a tenure but an estate, 10. 
nature of the estate, 10, 236. 

conditions necessary to its validity, 236. 
land might be given in, after marriage, 10. 
is itself a word of limitation, 10. 
why not always used alone, as word of limitation, 11. 
before Stat. Be Donis the estate was a conditional fee, 11.* 
descent of conditional fee, created by a gift in, 213. 
lands given in, to a daughter, must be brought into hotchpot, 
303. 

FRANK TENTJEE, And see Common Law Tbnube. 
is the same as free tenure, 7. 

common law tenure, 7. 

FEEEBENCH, 

dower out of lands of customary tenure is, 25, 280. 
distinguished from dower by special custom, 280. 

FREEHOLD TENURE, ESTATE HELD BY, 

quantum of, the same now as in Littleton's time, 7. 

importance of, much lessened, 7. 

relation of, to free status, 7. 

customary freeholds are not, 27. 

criterion between freeholds and copyholds, 27. 

creation of easements by way of use under Conv. Act, 28. 

identical with common law estates, 43. 

terms of years and other chattel interests are not, 46, 47. 

possession of land founded upon the title given by an, is 

seisin, 76. 
meaning of '' immediate freehold," 76. 

** mere freehold," 77. 
during a term of years is not expectant upon, but subject to, the 

term, 77. 
is vested in possession, notwithstanding existence of a term of 

years, 77. 
immediate freehold cannot be placed in abeyance by act of 

parties, 77, 78. 
may be placed in abeyance by operation of 
law, 77. 
a freehold '' infuturo " void ab initio, 80 et seq. 
tiiree kinds of freeholds ''in futuro," 81. 

GAVELKIND, 

several meanings of the word, 12. 

not properly a tenure, but a customary mode of devolution, 12. 

the tenure is socage, 9, 12. 

descent of lands in, not affected by enfranchisement, 12. 

nor by a fine levied, 12. 
most commonly found in Kent, 13. 
presumption that all lands in Kent are, 13. 
effect of disgavelling Acts, 13. 
original extent of the word, 13. 
chciracter of descent of lands by, 13, 178. 
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QAYElXnny^continued. 

no escheat of lands in, on attainder of felony, 31. 
effect of, on dower, 13. 
curtesy, 13. 

alienation by infants, 13. 

escheat, abolished by statute 33 & 34 Vict. c. 23 . • 
13. 
no connection between, and other local customs, 14. 
forfeiture, for high treason, 32. 
custom of, not affected by the Descent Act, 186. 
curtesy of lands in, is of a moiety only, and ceases on re- 
marriage, 276. 
attaches without birth of issue, 276. 
dower out of, is of a moiety, and ceases on re-marriage, 280. 

must be distinguished from freebench, 280. 
coparceny in lands in, in Kent, 301. 

not elsewhere, except by special custom, 
801. 
customary alienation of lands in, by an infant, 325, 326. 

GEANT, 

opposed to livery, 41. 

at common law, corporeal hereditaments lie in, 41. 

now, by statute, all hereditaments lie in, 333. 

the word not necessary, at common law, to pass things lying 

in grant, 308. 
common law rules of limitation apply to, 82, 84. 
operation of the word prior to 8 & 9 Vict. c. 106. . 308. 

under 8 & 9 Vict. c. 106. .308. 

the Conreyancing Act, 308. 
may serve either as a conveyance or as a settlement, 336. 
relation between the premisses and habendum in a, 333 — 336. 

HABENDUM, 

may enlarge an estate expressly limited in the premisses, and 

capable of taking effect, 333. 
may not abridge or make void such an estate, 333. 
may abridge the implication of an estate in the premisses, 

334. 
takes effect in preference to an estate in the premisses which 

is void, 334. 
may modify the premisses when both estates are compatible, 

335. 
effect of an estate in fee simple, habendum in fee tail, 335. 
may sever a joint tenancy contained in the premisses, 336. 
effect of an estate in fee simple, habendum pur autre vie, 336. 

grant of the revereiony habendum the land for twenty- 
one years, 336. 

HEIE, 

in copyholds, customary heir generally identical with heir-at- 
law, 24. 

might take advantage of a condition, as to estates descendible 
to him, 62. 

construed diB persona designata^ 104. 
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H Kil K — continued, 

takes no estate in a limitation witliin the Bule in Shelley's Case, 

106, 124. 
is a word of limitation, not of purchase under the rule, 123. 
in limitations within Bule in Shelley's Case. See 123 et sea. 
distinction between heirs general and special, according as they 

take by purchase or by descent, 128. 
in limitations, within the Bule in Shelley's Oase, may be either 

general or special, 133. 
at common law, necessary to limitation of a fee simple to a 
person, 170. 
not to a corporation, 170. 

statutory substitute for, in limitation of fee simple, 171. 

tail, 240. 
at-law, must refer to an estate to which he is entitled by in- 
heritance, 178. 
the same person may have several different heirs-at-law, 178. 
could not at common law take, by purchase from his ancestor, 
the same estate which he would take by descent, 185. 
can now, by statute, 185. 
on failure of heirs of purchaser, descent to be traced from per- 
son last entitled, 189, 193. 
limitation to heirs male creates fee simple in a deed, 210. 

may create fee tail in a will, 210. 
as special occupant, 287 et seq, 

HEBEDETAMENTS, 

when not strictly subjects of tenure, do not escheat, 33. 

equitable, do not escheat, 33. 

used ambiguously, in regard to land, 38. 

divided into (1) real, mixed, and personal, 39. 

(2) corporeal and incorporeaC 39. 
which savour of the realty, are also tenements, 38. 
distinction between descent of, and special occupancy, 38, 287, 

288. 
when not tenements, cannot be intailed, 44. 
all, included in ** land" for purposes of the Descent Act, 186. 

HEBEDITAMENTS, OOBPOBEAL, 

at common law. He in Hvery, and not in grant, 41. 

could only be conveyed by feofEment, 41. 

what are comprised in, 41. 

now He in grant as well as in Hveiy, 41, 333. 

HEBEDITAMENTS, INOOBPOBEAL, 
at common law, He in grant, 41. 
include all hereditaments which are not corporeal, 41. 
not included in definition of land in Lord Brougham's Act, 37. 
baronies and seignories of manors the earHest, 37. 
common law rules of limitation apply to, when in esse, 88, 89. 

do not apply upon creation, de novoj of, 88, 89. 
how seisin in deed is evidenced, as to, 181. 
special occupancy may exist of, 290. 

but not general occupancy, 290. 
estates /)ttr autre vie in, now deviseable, 291. 
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TTKRTiip TT Aliin'lN T, MIXED, 

indudoB ever; estate of inheritance vMch savours of the realty, 

39. 
equitable estates of inheritance, 39. 
equities of redemption, 39. 
tentorial baronieB and peerages titular of a place, 39 

and note. 
eeignories, 39. 

estates of inheritance in offices, 39 and note, 
advowsons in gross hdd for a fee, 40. 
rents-charge, 40. 
commons in groas, 40. 
profits d prendre, 40. 
tithes, by statute, 40. 
New Biver shares, &c., 40. 

HEEEDITASfENT, PERSONAL, 
meaning of, 40. 

a personal annuity, granted for an estate of inheritance is, 40. 
annuity granted by the Crown out c^ Barbadoes duties is, 40. 
annuity marged upon public revenue may be, 40. 
an office attadied to the person, or to a chattel, is, 40. 
a villein in gross was, 40, n. 

HEREDITAMENT, EEAL, 
meaning of, 39. 

HOMAGE, 

an incident of tenure, not a tenure, 11. 

generally, of tenure in chivalry, 11. 
abolished by 12 Oar. 2, c. 24. .12. 

HOMAGE ANCfESTRAL, 

a species of tenure, generally in chiTalry, 8. 
generally knicht- service, subject to no other services, 11. 
nature of, and causes of its early disappearance, 1 1 . 
in socage, nature of, 9. 

HONOmR, 

meaning and nature of, 4, n. 
decadence of Honours, 4, n. 
the Honour of Arundel, 5, n. 

INCUMBRANCES, 

subject to extinguishment, not merger, 50, n., 68, 74. 

effect of mei^r of a base fee upon, 269. 

may be shifted by tenant for life under 6. L. Act, 263. 

INEANT, 

whether equity would prevent merger in case of, 74. 

feoffment by an, only voidable at common law, 325. 

is good by the custom of Kent, 325. 

can have no tortious operation, 326. 

under custom, must be in writing, 326. 

does not require a deed, 326. 
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INTESTATES ESTATES ACT, 1884, 
the provisions of sect. 4 of, 34. 
remarks upon, 34, 35. 

INTEU8I0N, 

is the wrongful entry of a stranger, before the entry of a re- 
mainderman, 182. 
reduces remainderman's estate to a right of entry, 182. 

ISSUE, 

may be equivalent to ** heirs " for purpose of the Bule in 

Shelley's Case, 133. 
in sect. 6 of the Descent Act, means '^ inheritable issue " ac- 
cording to English law, 179. 
possibility of, extinct. See Tenant in Tail. 
birth of, necessary to create tenancy by the curtesy, 276. 
except as to lands in gavelkind, 276. 
not necessary, to give right to dower, 280. 

JOINT TENANCY, 

definition and limitation of, 294. 

"in fee simple" substituted for *'and their heirs" in limitation 

of a, 294. 
may exist of chattel interests, as well as of fees, 294. 
cannot be limited of estates in general tail, 294. 

may of estates in special tail, 294. 
distinguishing characteristic of, is right by survivorship, 295. 
the benefit of survivorship not necessarily the same to each 
joint tenant, 295. 

is defeated by severance, 295. 
effect of alienation on, 296. 

severance of, creates a tenancy in common, 296, 298. 
severed by the merger of a prior estate, 67. 
divorce of two donees in special tail creates a, for life, 234. 

JOINT TENANT, 

effect of surrender of a prior life estate to, 67. 

grant of prior life estate to, 67. 
• release by one to another required no words of limitation, 171. 
no dower out of a fee held by husband as, 280. 
ju9 accrescendi need not confer the same benefit upon each, 295. 
can only take by purchase, 295. 
must all take simultaneously, at common law, 295. 

seats f under Statute of Uses, 295. 
must have " unity of interest, title, time, and possession," 295. 

meaning of the phrase, 296. 
seised /70r my et per tout, 296. 

share of each, is distinct for purposes of alienation and for- 
feiture, 296. 
power of alienation of, 296. 

may by severance become tenants in common, 296. 
effect of severance, where they are joint tenants for their lives, 
296. 
limitation to joint tenants and "the survivor of them," 
296, 297. 
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JOINT TlSNANT^-continued. 

partition by, under Btatate, 297. 
disting^slied from coparceners, 301. 



KENG, 

is lord paramount of the whole kingdom, 4, 6. 
not bound by Quia Etnpiores, 18. 

may dispense with that statute, 19. 

KNIGHT-8EEVICE, 

a species of tenure in chivalry, 8. 

services incident to, 8. 

sometimes verbally confounded with escuage, 8. 

abolition of, 9, 21. 

relation of, to homage ancestral, 11. 



LAND, 

meaning of, 36. 

definitions of, in Acts of Parliament, 37. 

in Lord Brougham's Act does not include incorporeal heredita- 
ments, 37. 
estates in, the model of all other estates, 37. 
ambiguous meaning of " hereditament " in relation to, 38. 

LAWFUL ESTATE, 

cannot be created de novo except by statute, 50. 

LEASES, 

by tenants in tail efPectual as against issue in tail, 54. 
for specified lives commence from following day, 83. 

could not take effect without liveiy of seisin, 

83. 
now take effect from delivery of deed, 84. 
are freeholds, and cannot be limited in/uturo, 
84. 
remarks on Boddington v. Robinson^ 84. 
lease for lives distinguished from tenancy for life under a 

settlement, 274. 
power of tenant for life to grant, under Settled Estates Act, 

281. 
undei; S. L. Act, 283. 
character of, u^der S. L. Act, 284. 

power of tenant for life under S. L. A. to confirm contracts for, 

284. 
to renew, according to a 

covenant, 284. 
to confijnn void or void- 
able, 284. 
to accept suirender of, 

284. 
to give copyholders li- 
cense to grant, 285. 
severance by joint tenants of a lease for lives, 296, 297. 
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liEASE AND EELEASE. And see Eelease ; Uses. 

is a release operating at common law to enlarge the lease, 82. 

common law rules of limitation apply to, 82. 

the lease alone deriyed its operation from the Statute of Uses, 
306. 

could be efPected, by a common law lease, with actual posses- 
sion, 306. 

statutory substitute for, under 4 & 5 Yict. c. 21 • .307. 

superseded by 8 & 9 Vict. c. 106. .307. 

remainders and reversions were generally conveyed by, 308. 

founded on the doctrine of releases, 332. 

operation of, 332. 

how far dependent on the Statute of Uses, 332. 

may operate as a conveyance, or as a settlement, 332. 

TiTMTTATION, 

definition of a determinable, 198. 

a determinable, sometimes styled a collateral, 198. 

Preston's definition of a direct, 198. ' 

of a collateral, 1 99. 
on determinable limitations in general, 199. 
sometimes called a condition in law, 199. 

a conditional limitation, 199. 
the rule, that the future event must be such as may never 

happen, only applies to the limitation of fees, 199. 
distinction between a determinable, and a limitation upon con- 
dition, 206. 
meaning of ** conditional" in the S. L. Act, 208. 
to '* heirs male " is void as to the qualification, and grantee 

takes a fee simple, 260. 
to special heirs, must be expressly to special heirs of the body, 
210. 
except in a will, 210. 
forms of, for a fee tail, 237, 238. 

rules as to, for a fee tail, 238 ei seq. And see Fee Tail. 
'*to A. and the heirs of the body of his father," the father 
being living, 269. 

TiTMTTATION AT COMMON LAW, EULES OF, 

have been restricted as to contingent remainders, 79. 
do not apply (1) to assurances under Statute of Uses, 79. 

(2) to wills, 79. 
apply now in practice only to leases for lives, 79. 
first four, directed against abeyance of the seisin, 80. 
last two, directed against perpetuities, 80. 
Bule 1. As to freehold in futuro, Hmited out of estate in pos- 
session in corporeal hereditaments, 80. 
origin of the rule founded on the theory of a feoff- 
ment, 81. 
not restricted in its application to feoffments, 82. 
applies to all assurances of freeholds at common law, 
82. 
to a lease and release, 82. 
does not apply to a covenant to stand seised to uses, 

82. 
whether it applies to common law exchanges, 82, 83. 
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LIMITATION AT COMMON LAW, EULES OF-^cantinued. 
Bule 1. — continued, 

does not operate until the assurance is perfected, 83. 
the result in respect to (1) a feoffment, 83. 

(2) an assurance by deed, 
83. 
still applies to leases for lives, 84. 
remarKS on Boddington v. Robinson, 84 et seq. 
Hule 2. As to freehold in fuiuro limited out of remainder or 

reversion, 87. 
Eule 3. As to freehold in fatwo limited out of incorporeal 
hereditaments in esse, 87. 
only applies to incorporeal hereditaments in esse, 88. 
does not apply upon the creation de novo of incorpo- 
real hereditaments, 88. 
no reason for its application to a rentcharge, 88. 
reason for its application to an advowson in gross, 88. 
Bule 4. As to discontinuous or desultory limitations, 88. 
application of, to a determinable fee, 89. 
does not apply upon the creation de novo of incorpo- 
real hereditaments, 89. 
desultory limitations, 89. 
remarks upon Atkins v. Mountague, 89. 
Hule 5. As to remote limitations of inheritance, 90. 

(1) application of, to a deed, 90, 91. 

(2) application of, to a will, 91. 

gives rise to the cyprh doctrine, 91 . 
Bule 6. As to limitations upon remote contingencies, 91. 

founded on the rule against double possibilities, 91. 
does not interfere with contingent remainders, 91. 
is the common law substitute for the rule against 
perpetuities, 92, 158, 159. 

LIMITATION, WOBDS OF, 
frankmarriage, 10. 
'^his executors, administrators and assigns" by themselves, 

are not, 85. 
^^regina et reginis Anglia pro tempore existentibus," a good 

" desultory limitation," 89. 
form of, in limitation of a fee simple, 170, 171. 
when unnecessary to give a fee simple, 171. 
forms of, in limitation of a fee tail, 237, 240. 

MVEBY, 

at common law, corporeal hereditaments lie in, 41. 
feoffment consists solely in the, 321. 
feoffment takes effect from the time of, 83. 
assurance by deed needs no, 83. 

when not necessary, at common law, to convey freehold in 
possession, 321. 

1. Surrender, 321. 

2. Belease, 321. 

3. Exchange, 321. 

4. Partition, 822. 

5. Lands appurtenant to an office, 322. 

6. Lands appurtenant to a corrody, 322. 
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TITERY^eonttnued. 

in deed, must be in the absence of hostile claimants, 322. 
general requisites of, 322. 
ceremony of, 323. 
by or to an attorney, 324. 
in law, general requisites of, 325. 

feoffee under, must enter, 325. 
of one parcel gives seisin of all parcels in same couniy, 325. 
secundum /ormam cartcSy 326. 

how far the charter controls the livery, 326, 327. 
is void, if the limitation in the charter is bad, 327. 
the charter prevails over a verbal limitation, 327. 



MANOES OF ANCIENT DEMESNE, 
origin of, 26. 
what are, 26. 
customary freeholds, are copyholds of, 26. 

MARKETS, 

do not escheat, 33. 

becomes extinct on failure of heirs, 33. 

MAXIMS OF LAW, 

AnglttBJura in omni casu Uhertati dant/avorem, 7. 

cu/u8 est dare, ejus est disponere^ 49. 

no one may take advantage of a condition except the maker of 

it or his privies, 62. 
the immediate freehold may not by act of parties be placed in 

abeyance, 62. 
mergers are odious in equity, 73. 

the law will not contemplate a double possibiliiy, 91, 92. 
nemo est heres viventis^ 103, 104, 268, 269. 
seisinafacit stipitem, 185. 

cessante statu primitivo, cessat derivativus, 51, 254. 
benigne Jacienda sunt interpretationes cartarum, 339. 

MEEGEE OF ESTATES, 

generally. See Ch. X., passiniy 66 et seq. 

meaning of, 50, 66. 

prevented by intermediate estate, 66. 

of undivided shares of land, 66. 

arises by operation of law, without regard to intention, 67. 

distinction oetween, and surrender (1) in origin, 67. 

(2) in operation, 67. 
of a tenancy for life, severs joint tenancy in reversion, 67. 
distinction between, and extinguishment, 67, 68. 

discontinuance, 68, 69. 
remitter, 70. 
none, of estates en autre droit, taken by operation of law, 71. 
nor by act of parties in equity, 74. 
secus, at law, by act of parties, 71. 
distinction taken by Lord Coke untenable, 71, 73. 

C.R.P. D n 
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PEEPETUITIES, THE RULE AGAINST, 

fixes the tiine within which executory limitations must vest, 

146. 
does not apply to limitations subsequent to an estate tail, 146. 
gradual development of, 147, 148. 

a child en venire sa mSre is in esse for the purposes of, 148. 
but no further period allowed, in respect of a possible gesta^ 

tion, 148. 
statement of, 149. 
the shares of the persons to take must be ascertained within 

the period, 149. 
to what subjects the rule applies, 149. 

certain nondescript equities included, 149. 

the equity must give a claim to specific property, 150. 
a personal covenant is not within, 150. 
collateral covenants are not within, 150. 
exceptions from, are (1) conditions in defeasance of a term of 

years, 151. 

(2) covenants for renewal of leases, 151. 

(3) negative covenants, running with the 
land, 152. 

common law condition in defeasance of a freehold not strictly 

within, 152 et seq., 207. 
has strictly no application to the old common law limitations, 

152, 153, 207. 
was introduced to meet the new limitations, 153. 
remoteness does not depend upon the event, 154. 

unless there is vehement presumption as to event, 155. 
application of, to appointments imder a special power, 156. 

general power, 156. 
to powers of sale and exchange, 157. 
gifts to charities Dy way of executoiy limitations are within, 
157. 
what is meant by charitable uses being outside, 158. 
origin of the period '*a life in being, and twenty-one years 

afterwards," 158, 159. 
general effect of, as cotnpared with common law rules of limi- 
tation, 159. 
is based upon the analogy of the common law rules, 158, 159. 
does not apply to legal remainders, 159, 160. 

Lord St. Leonards on the inapplicability, 160. 
dictum of Lord Hatherley, considered, 161, 162. 
certain contingent remainders now by statute subject to, 161. 
Thellusson Act does not affect, 163. 
trusts for accumulation which violate, are void in toto, 164. 

PORTIONS, 

provisions for raising, not within TheUusson Act, 165. 

POSSESSIO FRATRI8, 
the doctrine of, 187. 

excluded collaterals of the half-blood, 190. 
the doctrine of, applied in equity, 187. 
the doctrine of, always treated rigorously, 187. 
now inapplicable, 187. 
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rOSSJESSIO FRATRIS-^continued, 
none, of land actually in dower, 188. 
except in very rare cases, 188. 
none generally, of lands held by the curtesy, 188. 
none, of an estate tail, 190. 

POSSESSION, 

at common law, synonymous with seisin, 76. 

extended meaning of, in modem times, 76. 

a freehold estate is vested in, in spite of outstanding term of 

years, 77. 
of tenant for years, gives seisin in deed, without entry by re- 
versioner, 181. 
similarly of other persons having chattel interests, 181. 

POSSIBILITIES, 

distinction between bare, and coupled with an interest, 58 and 
note. 

not assignable at common law inter vivos , 58. 
coupled with an interest might be devised, 58. 
include contingent remainders and executory interests, 58. 
double, not allowed, 91. 

foundation and meaning of the rule against double, 92. 

POSSIBILITY OF REVEETEE. See Revbetbk. 

POSTHUMOUS CHILDEEN, 

could not at common law take by way of remainder. 111, 126, 

159. 
relieved by statute. 111. 
for purposes of descent, were treated as in esse^ 111, 126. 

quarey under Statutes of Wills, 111. 
could take under devises by special custom. 111. 
incapable of taking by purchase at common law, 126. 
position of, in relation to the rule against perpetuities, 148, 

149, 159. 

POWEES, 

distinction hetween posiestas dandi and disponendi, 51. 
existence of prior power does not prevent vesting, 56. 
subsequent exercise of power may limit estate within Eule in 

Shelley's Case, 133. 
application of rule against perpetuities to appointments under 
special, 156. 
general, 156. 

powers of sale and exchange, 157. 

of sale and exchange, subsequent to estate tail, not within 
the rule, 157. 
under the S. L. Act, 1882. .55, 172, 263, 279, 282—285, 286. 
exercise of prior power by husband, defeats wife's dower, 280. 

PEEEOGATIVE OF THE CEOWN, 
to revive dormant peerage, 90. 
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PEOFIT A PRENDRE, 

generally included in definition of tenements, 37. 

is a mixed hereditament, 40. 

subject to exting^sbmenty not merger, 68. 

PROTECTOE OF THE SETTLEMENT, 

is generally the owner of the first estate prior to the estate tail, 

257. 
meaning of ** owner," 257. 

such owner does not cease to be the, by incumbering, 257. 

by alienation, 257. 
by becoming bankrupt, 257. 
estate by the curtesy may be the prior estate, 257. 

so of estate vesting in settlor by resulting use, 257. 
no tenant in dower, bare trustee, heir, executpr, administrator, 

or assign can generally be, 257. 
where there are concurrent owners of the prior estate, 258. 
settlor may appoint special protectors, 258. 
so may trustee of an executory settlement, 258. 
special protector may disclaim by deed inrolled, 258. 
general protector may be specially excluded by the settlor, 258. 
Court of Chancery is, in what cases, 259. 
when married woman is, 259. 

when husbandp's concurrence may be dispensed with, 259. 
where the, is lunatic, 260. 

is convicted of treason or felony, 260. 
special protector is an infant, 260. 

is not known to be alive or dead, 260. 
where the prior estate had been assigned or mortgaged prior 
to the Act, 260. 
or the remainderman or reversioner, who would be pro- 
tector, has chargped or conveyed the remainder or rever- 
sion, 260. 
when a bare trustee may be protector, 261. 

PUR AUTRE VIE, ESTATE FOR, 
has its origin in estates for life, 43. 
but may be created de novo, 43. 
what estates can be derived out of an, 55. 
powers of tenant of an, imder S. L. Act, 55. 
IS a ** mere freehold," 76. 

estate of trustees to preserve contingent remainders was, 115. 
when following a term of years, gives actual seisin to the 

trustees, 118. 
executoiy limitation in defeasance of, not be barred by recovery, 

144. 
distinction between, and a fee, 197, 198. 
quantum of, 286. 

methods in which it may arise, 286. 
distinction between, and a determinable fee, 287. 
how limited, 287. 
heirs as special occupants of, 287. 
heirs of the body as special occupants, 289. 
under Statute of Frauds, the executor or administrator takes 

as quasi special occupant, 289. 



GENERAL INDEX. 407 

PUR AUTRE VIE, ESTATE "^OR— continued. 
may be alienated inter vivos, 290. 
not deyiseable prior to Statute of Frauds, 290. 
when made distributable by executor as personal estate, 291. 
in copyholds and incorporeal hereditaments now deyiseable, 291 . 
not int€ulable under Stat. De Bonis y 291. 
quasi entail of an, 291. 

PUR A UTRE VIE, TENANT, 

death of, may leave seisin in abeyance till entiy of occupant, 

78. 
cannot take surrender from a tenant for his own life, 121. 

PUECHASE, 

'' heirs " not a word of, in limitations within Bule in Shelley's 

case, 123. 
distinction between heirs general and special, according as they 

take by descent or by, 128. 
perquisitio/acit stipitem, IS5. 

heir may now take by, under gift or devise from ancestor, 185. 
whether heir took by, under a limitation to heirs of a specified 
person at common law, 186. 
the specified ancestor now takes by, for purpose of tracing 
the descent, 186. 



QUALIFIED FEE SIMPLE, 

arises out of the fee simple, 43. 

not found in practice, but may legally exist, 45. 

nature and mode of limitation of, 215. 

example of, 215. 

probable origin of, 215, 216. 

validity of, not affected by the Descent Act, 216, 225 et seq. 

course of descent of, does not differ in its inception from that 

of a fee simple, 216, 224. 
the root of descent of, differs from that of a fee simple, 217. 
how far quantum of, differs from quantum of a fee smiple, 217, 

224. 
authority in favour of validity of, 217. 
differs horn a determinable fee, 218. 

conditional fee, 218. 
fee tail, 218. 
supposed objection to validity of, by Blackstone, considered, 

219 et seq. 
derived from Lord Coke, considered, 221 
et seq. 
no real difference of view exists between Littleton, Coke, and 

Preston, 222. 
Preston's opinion as to effect of alienation of a, 223. 

considered, 223 et seq. 
analogous limitations to heirs as purchasers found in settle- 
ments, 226. 
effect of the Descent Act is, at most, only to alter the mode of 

its limitation, 226. 
the bearing of Blake v. Hynes upon, 227 — 229. 
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QUANTUM OF ESTATE, 

bears no necoBsary relation to tenure of estate, 6. 
relation of, to tenure of estate established by custom, 6. 

and to political status of tenant, 6. 
of copyhold estates, 24. 
conditional fees, 43. 
fees tail, 43, 44. 

QUEEN CONSOET, 

has for some purposes the capacities of ^feme sole, 89. 

is not a corporation sole, 89, 90. 

example of a limitation, to successive queens consort, 89. 

QUIA EMPTORES, STATUTE OF, 
prevented sub-infeudation, 17. 

but freed alienation in fee simple, 17. 
apportionment of services under, 17. 
applies only to lands held in fee simple, 17. 
effect of, on tenants of the crown in capitey 18. 

on creation of manors, 19. 
general effect of, 19. 
crown and mesne lords together may dispense with, 19. 



EEAL ACTION, 

writ of formedon in, 64, n., 65, n., 69, n. 

remitter, in its effect, was equivalent to, 70. 

could only be brought against tenant of immediate freehold, 76. 

in theory, a fine was a, 246. 

also a recovery, 251. 
plaintiff and defendant in a, styled demandant and tenant, 

251, n. 
two classes of, (1) possessory cuitions, 330. 

(2) droitural actions, 330. 
necessary on a discontinuance by tortious feoffment, 330. 

EEGOVEEIES, COMMON, 

effect pf, on fines due to the crown, 19. 
common law rules of limitation apply to, 82. 
capable, at common law, of tortious operation, 110. 
8ecu8y since 8 & 9 Vict. c. 106. .110. 
valid, though executed after death of recoveree, 126. 
executory hmitations in defeasance of a fee tail could be barred 

by, 143. 
a fee simple could not be 

barred by, 143. 
an estate pur autre vie 
could not be barred 
by, 144. 
fee simple might pass by, without words of limitation, 171. 
history of, 244, 245. 
TaltarunCe Case^ 250. 
nature of, 251, 252. 

tenant to the precipe in, was, at common law, the person actu- 
ally seised of the first estate of freehold, 251. 
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BEOOYEETES, COMMON— con/»nt^(^. 

inconyenience of the rule, where the land was let on leases for 

Hves, 251. 
remedied by stafc. 14 Geo. 2, c. 20. .251. 
recovery with double voucher, 253. 

single voucher, 253. 
limited effect of recovery with single voucher, 253, 
recoveiy with treble vouchee, 253. 
now abolished, 253. 
barred estate tail, together with the remainders and reversion, 

254. 
conferred an estate equivalent to that of the original settlor, 

254 and note, 
did not affect estates derived out of, or incumbrances upon, the 

estate tail, 255. 
could not be suffered by tenant in tail after possibility, 255. 
. by women tenants in tail ex provisione vtrt, void, 255. 
effect of Fines and Eecoveries Act upon such women, 255. 
by tenant in tail, where reversion is in the crown, 255. 
analogy of, followed by modern disentailing assurances, 255, 

256. 
how far a base fee could arise by, where reversion was in the 

crown, 265. 
take effect under Statute of Uses with transmutation of pos- 
session,, 315. 
uses declared upon, by the persons suffering them, 319. 
when use resulted to the person suffering them, 319. 
by married women, 319. 
separate examination of married women, 320. 

EECOVEEIES, FEIGNED, 

evasion of Statutes of Mortmain by, checked, 5, n. 
by reversioners of terms of years, checked, 46, 47. 

ItELEASE, 

one tenant in common cannot release to another, 297. 
coparceners may release one to another, 302. 
by reversioner to tenant for years, requires no livery, 321. 
may operate (I) by way of enlargement, 331. 

(2) by way of passing an estate, 331. 
the releasee must be in possession, 331. 
possession of a sub-tenant will su:^ce, 331. 

or of termor in remainder upon an existing term, 331. 
tenant at will may take, 331. 
the releasee must have a vested estate to which the releasor is 

privy, 331. 
effect of, by way of enlargement of a term of years, 331. 

conveyance by lease and release founded on this doctrine, 
332. 

EEMAINDEE, 

arises from the act of the grantor or settlor, 59. 

is part of his estate, 59, 63. 
distinction between, and a reversion, 59. 
relation of, to the particular estate, 59. 
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'EEMAINTyEBr-'Coniinued. 
definitions of, 60. 
at common law miglit be created bj feoffment without deed^ 

60, 327. 
upon a term of jears^ 60^ 61. 

base fee, 61. 
same estate may be both reversion and remainder^ 61. 
altematiye remainders in fee simple, 61. 
two essential characteristics of, 62, 63. 

whereby it differs from an executory interest, 62. 
cannot be limited to take effect upon f oiieiture for breach of a 

condition, 62, 119. 
may be limited in expectancy . upon a determinable estate, 

63. 
cannot be limited in expectancy upon a common law fee, 64. 
whether a remainder could be limited upon a conditional fee, 

64, 65. 
effect of tortious feoffment upon, 69, 110, n. 
infuturo is bad, 82. 

how it differs from a contingent remainder, 82. 
prior to Stat. De Donis, could only be in fee simple, 158. 

and could only subsist upon an estate for life, or pur autre 
vie, 158. 
after Stat. De Bonis, might be in fee tail, 158. 
and might be limited upon a fee tail, 241. 
legal, are outside the rule against perpetuities, 159 ei eeq, 
seisin in deed of, how acquired, 181, 183. 
remainder or reversion subsists upon a base fee, 264. 
how conveyed, under the old practice, 308. 

BFiMTTTEB, 

the opposite of discontinuance, 69. 

meaning of, 69, 70. 

distinction between, and merger, 70. 

EENTCHAEQE, 

does not escheat, 33. 

becomes extinct on failure of heirs, 33. 

is a tenement for purpose of entail, 38, 265. 

not for purpose of escheat, 30. 
is a mixed hereoitament, 40. 
subject to exting^shment, not merger, 68. 
application of common law rules of limitation to, 88. 
seisin in deed of, evidenced by receipt of, 181. 
base fee in, how created, 265, 266. 

granted for equality of partition, is descendible in same way as 
the land, 302. 

EENT-SECK, 

does not escheat, 33. 

becomes extinct on failure of heirs, 33. 

EESULTING USE, 

estate taken by way of, is within Eule in Shelley's Case, 133. 
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KEVEESION, 

new tenure can now be created, only where reyersion in fee 

simple remains in the ffrantor, 20. 
distinction between, and remainder, in respect to the prior 

estate, 59. 
arises by operation of law, and is part of the estate of the 

grantor, 59, 63. 
was itself the original estate in relation to the particular estate, 

59. 
definition of, 60. 
upon a term of years, 60, 61. 

same estate may be both remainder and reyersion, 61. 
none remains, where grantor parts with the fee, 64. 
whether any could subsist upon a conditional fee, 64, 65, 
may subsist upon a fee tail under Stat. De Donisy 65. 
seisin in deed of, how acquired, 181, 183. 
expectant upon fee tail, remains in the donor, 241. 
reyersion or remainder subsists upon a base fee, 264. 
merger of base fee in, 269, 270. 
what becomes of the, upon statutory enlargement of term into 

fee simple, 271, 272. 
how conyeyed, under the old practice, 308. 

EEVEESIONEE, 

at common law could destroy a term of years by coUusiye re- 

coyery, 6, 46, 47. 
remedy applied by statute, 47. 

EEVERTEE, 

strictly equiyalent to reyersion, 63. 

generally used to denote a possibiUty only, 63. 

to donor, upon dissolution of corporation, 31, 174. 

of a conditional fee, upon failure of heirs special, 212. 

REVERTER, POSSIBILITY OF, 
none, on a fee simple, 29, 63. 

of fee simple to donor, on dissolution of a corporation, 31, 174. 
upon a conditional fee, 64. 

effect of Stat. De Bonis upon, 231. 
upon a condition at common law, neither assignable nor deyise- 
able, 153. 
now assignable by statute, 153. 
whether possibility of, is now deyiseable, 176. 
determinable fee, how enlarged by release of, 200. 
not barred by alienation of conditional fee before birth of issue 

inheritable, 210. 
of conditional fee, upon failure of heirs special, 212. 
discussion as to quafified fees simple, 223, 225. 

SEIGNORIES, 

of manors, among the earliest incorporeal hereditaments, 37. 
were hereditaments mixed, 39. 
subject to extinguishment, not merger, 68. 
may be sold, imder S. L. Act, by the tenant for life of the 
manor, 282. 



412 GENERAL INDEX. 

SEISIN. And see Livery. 

of customary freeholds, is in tlie lord, 27. 

copyholds, 27. 
denotes the possession of the freeholder, 47. 
under the common law, formerly conterminous with possession, 

76. 
none, in a termor for years, 76, 93. 
is a possession founded upon a title of freehold, 76. 
meaning of being "in of the same seisin," 76, 181. 

"actual seisin," 76, 180. 
independent of, and unaffected by, existence of terms of years, 

77. 
cannot be placed in abeyance by act of parties, 77, 78, 93. 
may by operation of law, 78. 
or by statute, 78. 
in case of executory devises, how abeyance is avoided, 79. 

shifting uses, 79. 
foundation of the rule as to abeyance, 80. 

the rule tends to prevent perpetuities, 80. 
person who last had seisin in deed, was at common law the 
stock of descent, 180. 
seisin-in-law was not sufficient, 1 80. 
seisin in deed, is that of the person having the immediate free- 
hold, 180. 
of a brother, excluded collaterals of half-blood, 187. 

geLYe poaseasio /ratriSf 187. 
of corporeal hereditaments, how obtained, 181. 

how evidenced, 181, 183. 
of remainders and reversions, 181. 

might become impossible by death of heir, before exer- 
cising ownership, 183. 
existence of a chattel interest removes necessity for actual 
entry, 183, 184. 
seisin in law, defined, 181. 

is a presumption merely, which is rebutted by existence of 

an actual seisin in another person, 182. 
distinguished from a right of entry, 182. 
suffices to prevent abeyance of the freehold, 182. 
how converted into seisin in deed, 182. 
made the estate assets in the hands of the heir, 184. 
entitles a wife to dower, 184. 
does not entitle a husband to curtesy, 184. 
possessio fratris required stringent proof, 187. 
of a widow by dower, continued her husband's seisin, 187. 
difficulty of obtaining seisin in deed of lands in dower, 187. 
acquisition of seisin in deed by remainderman, very rare, 188. 
of lands held by the curtesy, as Tegaxds posaessiojratris, 188. 
an infant making a customary feoffment must deliver seisin 
proprid manUf 326. 

SEEJEANTY, QRAND, TENURE BY, 
a species of tenure in chivalry, 8. 
held only of the crown, 8. 
services incident to, 8. 
doubts as to its abolition, 8. 
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SERJEANTY, GRAND, TENURE BY— continued. 

retains its honorary incidents, thongli converted into socage, 

8, 22. 
an office of honour held by, does not fall into abeyance among 
coparceners, 90. 
how to be exercised on descent among coparceners, 90. 

SERJEANTY, PETITE, TENURE BY, 
a species of tenure in socage, 9. 
held only of the crown, 9. 
effect of Stat. 12 Oar. 2, c. 24, on, 9. 

SERVIOES, 

incident to tenure in chivalry, 8. 

socage, 9. 

could not be reserved upon a gift in frankahnoigne, 10. 

right of distress for, 16. 

effect of sub-infeudation on, 16. 
of Quia EmptoreSf 17. 

apportionment of, an alienation, 17. 

peculiar to chivalry, abolished by 12 Car. 2, c. 24, .21. 

incident to socage, not abolished, 21. 

honorary services of grand serjeanty, not abolished, 22. 

incident to copyhold tenure, 24. 

at common law, due only from tenant of the immediate free- 
hold, 78. 

may be extinguished, under S. L. Act, by the tenant for life of 
a manor, 282. 

SETTLED LAND ACT, 1882. See Statutoey Powees. 

SHELLEY'S CASE, RULE IN, 

the estate limited to the heir, coalesces with precedent freehold, 

106. 
the heir takes no estate, 106. 
why limitations within, are not exceptions from fourth class of 

contingent remainders, 106, 123. 
merger by, did not destroy contingent remainders, 109. 
heirs a word of limitation, not of purchase, in limitations 

within, 123. 
essential characteristics of limitations within, 123, 124. 

(1) a prior estate of freehold, 124. 

(2) a subsequent limitation in the same instrument to the 

heirs of the same person, 124. 
applies where an estate intervenes between the prior freehold, 

and the limitation to the heirs, 124, 133. 
statement of Shelley's Case in detail, 124 et eeq, 
the questions in Shelley's Case, 127, 128. 
two main points decided in Shelley's Case, 129. 
argument for plaintiff, 129. 

defendant, 130. 
the rule was expressly laid down in Shelley's Case, 131, 132, n. 
prior freehold need not be for the life of the ancestor, 132. 
subsequent limitatign may be to heirs general or special, 133. 
both estates must arise under same instrument, 133. 
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SHELLEY'S CASE, RULE TN-^eonttnued. 

an estate by way of resultmg use, deemed to arise under the 
same instrument, 133. 
an estate limited under a power contained in the same 
instrument, 133. 
the subsequent limitation may be contingent, 133. 
"issue '* in a devise may be equivalent to "heirs," 133. 
what further words of limitation will not prevent the rule's 

operation, 134. 
applies to equitable limitations, 134. 

prior and subsequent limitations must be both legal, or 
both equitable, 134. 
applies to copyholds, 134. 

does not apply, where either limitation is executory, 134. 
probable origin of, 134. 

SHIFTINa, OE SPRINGING, USES, 

are executory limitations contained in a deed, 57. 
distinction between, and executory devises, 57. 
seisin, during unappropriated interval, is in grantees to uses, 79. 
distinction between shifting and springing limitations, 141, 142. 
subject to rule against perpetuities, 149. 

SPORTING, RIGHT OF, 

is an incorporeal hereditament, 40, n. 

STATUTES CITED, 

9 Hen. 3 (Magna Carta), 4, n., 16, 17, 18, 19, 

6 Edw. 1 (Stat, of Gloucester), 6, 16, 47. 

13 Edw. 1 (Stat. Westm. 2, or De Bonis), 6, n., 11, 16, 25, 38, 
41, 43, 44, 45, 53, 64, 65, 69, 72, 158, 174, 197, 209, 212, 213, 
220, 230, 231, 242, 243, 244, 248, 249, 265, 294. 

18 Edw. 1 (Stat. Westm. 3, or Quia Emptores), 3, 6, 10, 16, 
17, 18, 19, 178. 

17 Edw. 2 {De PrtBrogativd Eegis), 15, 18, 31. 

34 Edw. 3, c. 15.. 18. 

c. 16 (Stat, of Non^oim), 247, 320. 

I Ric. 3, c. 1 (uses), 310. 

c. 7 (repeal of non-claim), 247. 
8 Hen. 6, c. 7.. 38. 
4 Hen. 7, c. 24 (fines), 144, 232, 245, 247, 317, 320. 

II Hen. 7, c. 20 (tenant in tail exproviaione t;trt), 255. 
21 Hen. 8, c. 15.. 6, 47, 76. 

26 Hen. 8, c. 13 (forfeiture of fees tail), 32, 266. 

27 Hen. 8, c. 10 (Stat, of Uses), 51,52,79, 93, 95, 136, 137, 138, 

298, 306, 311, 312, 313, 314, 319, 338. 
c. 16 (Stat, of Inrolments), 338. 

31 Hen. 8, c. 1 (partition), 297. 

c. 3 (gavelkind), 13. 

c. 13 (dissolution of monasteries), 242. 

32 Hen. 8, c. 1 (Stat, of Wills), 9, 15, 19, 22, 111, 136, 137, 

175, 176, 180, 290, 312. 
c. 7 (tithes), 40. 

c. 28 (leases by tenants in tail), 54. 
c. 32 (partition), 297. 
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STATUTES CITED— continued. 

32 Hen. 8, c. 34 (condition of re-entry)^ 62, 206. 

c. 36 (fines), 144, 231, 245, 248, 254, 317, 320. 
34 & 35 Hen. 8, c. 5 (wiUs), 22, 175, 176, 180, 290. 

c. 20 (feigned recoveries), 266. 
c. 22 . . 320. 
23Eliz. c. 12.. 14. 
43 Eliz. c. 4 . . 246. 
12 Car. 2, c. 24 (abolition of militaiy tenures), 2, 8, 9, 12, 14, 

19, 21, 22, 48, 90, 175, 180, 279, 303. 
29 Oar. 2, c. 3 (Stat, of Frauds), 286, 287, 288, 289, 290, 291, 

321, 328. 
10 Will. 3, c. 16 [c. 20, Stat. Bey.] (contingent remainders to 

posthumous children), 111, 159. 
4 Ann. c. 16.. 33(3. 

14 Oeo. 2, 0. 20. .251, 254, 260, 274, 291. 
31 Geo. 2, c. 14.. 27. 

39 & 40 Geo. 3, c. 98 (Thellusson Act), 162, 163, 164, 165, 166. 
54 Geo. 3, c. 145 . . 32. 
3 & 4 Will. 4, c. 27 (limitations), 317. 

s. 36.. 47, 121. 
6. 39.. 250, 329. 
c. 74 (fines and recoyeries), 69, 146, 245, 265, 
306, 315, 319, 320. 
s. 2..47, 110, 121,253. 
8. 14.. 250. 

s. 15.. 254, n., 256, 270. 
s. 16.. 255. 
B. 17.. 255. 
s. 18.. 255. 
s. 22.. 103, 257, 258. 
8.23.. 258. 
8. 24.. 259. 
s. 25.. 257. 
8. 26 . . 257. 
8. 27.. 119, 257. 
8. 28.. 258. 

8. 29.. 246, n., 258, 260. 
8. 30. .246, n., 261. 
8. 31.. 119, 246, 257, 261. 
8. 32.. 258, 260. 
8. 33 . . 258, 259, 260. 
8. 34.. 256, 270. 
8. 39.. 52, 72,270,272. 
8. 40.. 256. 
8. 41.. 262. 
8. 42.. 256. 
0. 92 (fines and recoyeries, Ireland), 250. 
0. 105 (Dower Act), 120, 279, 281. 
c. 106 (Descent Act), 142, 184, 224, 225, 277, 
278, 302, 303. 
8 1 225. 

8.* 2.'! 180, 185, 186, 216, 225. 
8. 3.. 142, 185, 186. 
8. 4.. 186, 227. 
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STATUTES GITED—conttnued. 

3 & 4 WiU. 4; c. 106, 8. 5 . . 186, 189. 

s. 6.. 179, 186, 189. 
8. 7.. 192. 
B. 8.. 192. 
8. 9.. 187, 190. 
8. 10.. 187. 
4&5 WiU. 4,0. 23.. 81. 
7 Will. 4 & 1 Vict. c. 26 (Wilk Act), 176. 

8. 2.. 176, 291. 

8. 3.. 176, 291. 

8. 6.. 257, 291. 

8. 25.. 165. 

8. 33.. 277. 

4 & 5 Vict. c. 21 . . 307, 308. 

c. 35 (enfranchiBement of copyholds), 283. 

7 & 8 Vict. c. 76. .110, 112, 307, 308. 

8 & 9 Vict. c. 106 (real property amendment), 83, 84, 87, 120, 

307, 308, 316, 335, 336. 

8. 1.. 110, 112. 

8. 2. .41, 79, 84, 307, 312, 333. 

8. 3.. 60, 303, 321, 322, 328. 

8. 4.. 110, 121, 329. 

8. 6.. 59, 81, 84, 86, 143, 152. 

8. 8., 108, 109, 118. 
8&9 Vict. c. 119.. 309. 
c. 124.. 309. 
11 &12 Vict. 0. 36.. 166. 

13 & 14 Vict. c. 21 (Lord Brougham'8 Act), 36. 

c. 60 (Trustee Act, 1850), 32. 

14 & 15 Vict. c. 83.. 260. 

c. 87.. 260. 

15 & 16 Vict. c. 51.. 283. 
19&20 Vict. c. 120.. 54. 

22 & 23 Vict c. 35 (Lord St. Leonards' Act, 1859)— 

8. 3.. 62, 206. 

8. 19.. 184, 189, 193, 195, 216, 225. 

8. 20.. 184. 

23 &'24 Vict. c. 145 (Lord Cranworth's Act), 309. 
31 & 32 Vict. c. 40 (Partition Act, 1868), 297. 

33 & 34 Vict. c. 23 (abolition of forfeiture), 13, 30, 32, 187, 

266, 287. 
c. 14 (naturalization), 267. 

36 & 37 Vict. c. 66 (Jud. Act, 1873), 73, 259. 

37 & 38 Vict. c. 78 (V. & P. Act), 261. 

38 &39 Vict. c. 83.. 73. 

c. 87 (land transfer), 261. 

39 & 40 Vict. c. 17 (Partition Act, 1876), 297. 

40 & 41 Vict. c. 18 (Settled Estates Act, 1877), 262, 281, 282. 

0. 33 (contingent remainders), 86, 87, 96, 112, 113, 
120, 161. 
44 & 45 Vict. c. 41 (Conveyancing Act, 1881), 145, 170. 

s. 2.. 145. 
8. 6.. 309. 
8. 7.. 309. 
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STATUTES CITED— continued. 

44 & 46 Vict. 0. 41, s. 10. .62, 206. 

8. 12.. 62, 206. 
8. 18.. 309. 
8. 19.. 309. 
8. 30.. 32. 
8. 34 . . 309. 
8. 45 . . 3. 
8. 49.. 308. 

8. 61.. 171, 173, 230, 240, 276, 294. 
8. 62.. 28. 
8. 63 . . 309. 
8. 65.. 52, 271, 272, 308. 

46 & 46 Vict. c. 38 (Settled Land Act, 1882), 157, 281. 

8. 2.. 65, 274, 282. 

8. 3.. 282, 283. 

8. 4.. 283. 

8. 6.. 283. 

88. 6— 12.. 282, 283, 284. 

8. 13. .284. 

8. 14.. 285. 

8. 15.. 282, 284. 

8. 16.. 285. 

8. 18.. 283. 

8. 20.. 172, 262. 

8. 22.. 262. 

8. 31.. 285. 

8. 35.. 285. 

8. 37.. 286. 

8. 45.. 282. 

8. 58. .54, 66, 66, 172, 208, 266, 262, 279, 
282, 286. 

88. 60 — 63 . . 282. 
c. 39 (Conveyancing Act, 1882), 145. 

8. 10.. 144, 146, 172. 

8. 11.. 53, 271, 308. 
c. 75 (Married Women's Property Act, 1882), 
259, 296, 306, 320. 

8. 2.. 278. 

8. 5 278. 

47 & 48 Vict. c. 18 (Settled Land Act, 1884), 

8. 3.. 282. 
8. 8.. 279. 
8. 6 . . 282, n. 
8. 7 . . 282, n. 
c. 71 (LitcBtates Estates Act, 1884), 34. 

STATUTORY POWERS, 

under Settled Estates Act, 1877. .262, 281. 
of tenant for life under S. L. Act, 282—286. 
ezerciseable by tenant in tail, 263. 

thouglire8trainedby8tatutefrombarringtheentail,262. 
though the reversion is in the crown, 263. 
but not ezerciseable in respect to land purchased with 
money provided by Parliament, 263. 

C.K.P. E £ 
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STATUTOEY TOWEBS-^ontinued. 

of tenant for life under S. L. Act — continued. 
exerciseable by tenant by the curtesy, 279. 
not exerciseable by tenant in dower, 281. 
exerciseable by tenant pur autre vie not holding under lease 
at rent, 55. 
exerciseable by tenant for years ** determinable on life," not 
holding under lease at rent, 55, 56. 

SUB-INFEUDATION, 
meaning of, 16. 

effect o^ on lord's rights, 16, 17. 
checked by Quia Emp tores, 18. 

SUEEENDEE, 

customary, precedes admittance to copyholds, 25 

relation of, to admittance, 25. 
distinction between, and merger (1) in origin, 67. 

(2) in operation, 67. 
of a life estate, may sever joint tenancy in the reversion, 67. 
of prior freehold, destroyed contingent remainder, 94. 
effect of, as to trustees to bar dower, 121. 
cannot be made by tenant for his own life to one pur autre vie, 

121. 
by tenant of the freehold to reversioner, needs no livery, 321. 
of freehold is now void at law, unless made by deed, 321. 
tenant for life, imder S. L. Act, may accept, 284. 



TENANCY IN COMMON. And see Tenant in Common. 
is a sole and several ownership, 297. 
may be claimed by prescription, 297. 
may arise (1) by express limitation, 298. 

(2^ by severance of a joint tenancy, 296, 298. 

(3) by severance, through alienation without parti- 

tion, of the shares of coparceners, 298. 

(4) by construction of law, 298. 
the shares in, may be unequal, 298, 299. 
connection of, wilh cross remainders, 299. 

TENANCY BY ELEGIT, 
is a chattel interest, 48. 
still exists, 48. 
enables seisin in deed to be obtained without entry, 184. 

TENANCY OF GUARDIAN IN CHIVALEY, 
was a chattel interest, 48. 
abolished by 12 Car. 2, c. 24. .48. 

TENANCY BY STATUTE MERCHANT, 
is a chattel interest, 48. 
now obsolete, 48. 
enables seisin in deed to be obtained without entry, 181. 
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TENANCY BY STATUTE STAPLE, 
is a oihattel interest, 48. 
now obsolete, 48. 
enables seisin in deed to be obtained without entry, 181. 

TENANCY AT WILL, 

tenancy in villenage by free men was, in fact, 24. 

at common law, copyhold tenure was, in theory, 24. 

relation of, to yillein sti^tus, 46. 

connection of, with terms of years, 46, 47. 

may arise, though heirs be named in the grant, 198. 

TENANTS IN CAPITE. 8ee Tenure in Oapite. 

TENANT IN COMMON. And see Tenancy in Common. 
wife is dowable out of husband's undiyided share, 280. 
is sole owner as to his own undivided share, 297. 
cannot convey his share to another by release, 297. 
may claim by prescription, 297. 
a man may in an official capacity be, with himself as an 

individujJ, 297. 
the shares of, may be unequal, 298, 299. 
distinguished from coparceners, 301. 

TENANT FOE LIEE, 

on the subject in general, 273 et seq, 
common law right of, to take estovers, 273. 

imless res^ained by covenant, 273. 
different position now of a, under a settlement, and under a 
lease for lives, 274. 
recognised by statute, 274. 
powers of, under the Settled Estates Act, 1877. .281. 

under the S. L. Act, 282—285. 
joint tenants for life, 296. 

tenant in tail after possibility is a, for purposes of S. L. Act, 

255. 
restrained by statute from barring his estate tail 
is a, for purposes of S. L. Act, 255. 

TENANT PUR AUTRE VIE, 

on the subject in general, 286 et aeq, 

rights of a, at common law, to estovers, 286. 

right of alienation inter vivos by, 290. 

had no power to devise imder Statute of Frauds, 290. 

powers of, under S. L. Act, 55, 286. 

TENANT IN TAIL. And see Feb Tail ; Pboteotoe of Settle- 
ment. 
in possession, effect of tortious feofiEment by, 68, 69. 
after possibiUty, meaning of, 232. 

definition of, 234. 
E £ 2 
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TENANT IN TAlL-^continued. 

after possibilitj, may be of an estate in remainder, 234. 

cannot come into existence, except by death, 

234. 
can only be tbe original donee, or one of the 

original donees, in special tail, 234. 
has an estate for life only as to duration, 235. 
is not, however, punishable for waste, 235. 
could not suffer a recovery, 255. 
can make no disposition under Fines and 

Becoveries Act, 255. 
if in possession, can exercise powers of S. L. 
Act, 255. 
could not suffer recoveiy, if reversion in the crown, 255. 
alienation by, now regulated by Fines and Eecoveries Act, 

255, 256. 
disentailing deed by, must be inroUed, 261. 
effect of disentailing deed not inroUed, 262. 
power of, to make leases under Settled Estates Act, 1877. .262. 
powers of, under S. L. Act, 1882. .263. 

.TENANT AT WILL, 

effect of tortious feoffment by, 68. 
can take release of reversion, 331. 

TENEMENT, 

only tenements are intailable under Statute De Bonis, 36, 38, 

44. 
strict definition of, 37. 
wider meaning of, in common use, 37. 
includes all hereditaments which savour of the realty, 38. 
things may be for one purpose and not for another, 38. 
what are, for purposes of county vote, 38. 

TENURE IN CAPITE, 

land not in the king's hands is held by, 4. 
generally refers to tenure immediately of the crown, 5. 
may be holden of a subject, 5. 
effect of Statute of Quia Emptorea on, 5, 18. 
common recoveries on, 1 9. 

TENURE IN CHIVALEY, 

a division of common law tenure, 7. 
abolished, when, 8, 21. 
different kinds of, 8. 

TENTJEE IN SOCAGE, 

a division of common law tenure, 7. 
called free socage, 9. 

common socage, 9. 
different species of, 9. 
all lay tenure now converted into, 21. 

how such conversion oolarged the right to devise lands, 
22. 
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TERM OF YEARS, 

could formerly be destroyed by reversioner, 6, 46. 

origin of, is later than the feudal system, 46. 

unknown to the common law, 46, 76. 

legalized and protected by statute, 47. 

no seisin, only possession, of, 47. 

enlargement of, under Cony. Act, creates estate de novo^ 53. 

created by tenant in tail, is derived out of the estate tail, 54. 

what estates can be derived out of a, 55. 

does not affect the seisin, 77. 

existence of a prior, will not support a contingent remainder, 

77, 93. 
precedent to estate of trustees to preserve contingent remain- 
ders, 117, 118. 
to bar dower, 122. 
executory limitation of the legal estate, not possible by deed, 
189. 
is possible by devise, 138, 139. 
conditions in defeasance of, excepted from rule against perpe- 
tuities, 151. 
also covenants for renewal of, 151. 
effect of enlargement of, under the Conv. Act, upon the rever- 
sion, 271, 272. 
whether tenancy by entireties is applicable to, 304. 
if limited to heir, passes nevertheless to executor, 198. 

TERMOR FOR YEARS, 

relation of, at common law, to reversioner, 6. 

could not prevent destruction of the term, 46. 

relieved and protected by statute, 47. 

when may exercise powers under S. L. Act, 55. 

has no seisin, 76. 

may be present at livery of seisin, if assenting, 323. 

THELLUSSON ACT, THE. KSee Accumulations of Income. 

TIMBER, 

provision as to produce of, not within the Thellusson Act, 166. 
power of tenant for life under S. L. Act to cut, 285. 

TITHES, 

generally included in tenements, 37. 

are mixed hereditaments, 40. 

at common law, could not be held by a layman, 37. 

TORTIOUS ALIENATION, 

could be effected by feoffment, fine, or recovery, 110. 
estate conveyed by, was a new estate, 110. 
absolutely destroyed the estate of the alienor, 110, 328 — 330. 
8ecu8, as to the estates in remainder, 110, n. 
how it destroyed contingent remainders, 110. 
abolished by statute, 110, 329. 
turns estate to right of action or right of entry, 68. 
devests lawful estates, 68, 328. 

by feoffment, could be made by anyone having actual posses- 
sion, 328. 
effect of, by tenant in tail actually seised, 329. 
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TEU8TEES TO BAE DOWER, 
object of, 120. 

estate of, analogous to that of trustees to preserve contingent 
remainders, 120. 
whether now valid, 120 et seq. 

TEUSTEE8 TO PRESERVE CONTINGENT REMAINDERS, 
origin of, 113. 
estate of, interposed between precedent estate and contingent 

remainder, 113. 
common form of limitation to, 113. 
Bugg^tions as to the proper mode of limitation, 114. 

the construction of an erroneous limitation in fee simple, 
114, 116. 
how they prevented destruction of contingent remainders, 115. 
concurrence of, in such destruction, was a breach of trust, 115. 

unless done with permission of the court, 115. 
estate of, was vested, not contingent, 115. 

comes within Feame's definition of a contingent re- 
mainder, 99, 116. 
Feame's definition modified to exclude estate of, 117. 
estate of, limited after a prior term of years, 117, 118. 
in this case gave the actual seisin, 118. 

and was the estate supporting the remainders, 
118. 
generally, were "bare trustees," 119. 

causes for their appointment removed by 8 & 9 Vict. c. 106 . . 109. 
secu8y if appointea to guard against natural expiration of prior 
estate, 119, 120. 
qutere, whether still used in practice, 120. 

TRUSTS, 

executed and executory are subject to rule against perpetuities, 

149. 
substantially identical with uses before the statute, 309. 
origin of modem trusts, 31 1. 



USES, 

I. Prior to the Statute of Uses, 
nature of, 309. 

followed the descent of the things of which they were 

the uses, 309. 
course of descent of, could not be changed, 310. 
might be alienated inter vivos, 310. 

devised, although the lands were not deviseable, 
310. 
the legal estate might be conveyed, under 1 Ric. 3, c. 1, 
310. 

n. Under the Statute of Uses, 

general effect of the statute, 311. 

the origin of modem trusts, 311. 

how far the statute applies to uses in wills, 312. 

principal poiQts in the first section, 313. 

estate of seisee to uses must be of freehold, 313. 
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USES — continued. 

H. Under the Statute of Uses — continued, 

Beisee cannot generally be identical with, cestui que use, 313, 

314. 
a limitation "unto and to the use of " takes effect by the 

common law^ 313. 
effect of a declaration of use to the grantee himself, 313,314. 
how estates may be created under the statute — 
(1) with transmutation of possession, 315. 
(a) fine, 315. 



(b) recovery, 315. 



c) feoffment, 315. 

(d) release of the reversion of an estate, less than a 
freehold, to the person having the less estate, 315. 
{e) grant of the seisin, 316. 
(2) without transmutation of possession, 315. 
(a) bargain and sale, 316. 



(b) covenant to stand seised, 316. 



may be declared on the seisin acquired by release, 332. 

by grant, 336. 
what consideration would raise a use, without transmuta- 
tion of possession, 337. 

(1) valuable consideration, 337. 

the use effectually raised by payment, 337. 

(2) in consideration of blood or marriage, 337. 

required declaration of intention, 337. 
usually effected by covenant, 337. 
might be effected by deed poll, 337. 
coidd not be effected by parol, 337. 

UT DE CORONA, TENUEE, 
meaning of, 4, n. 
effect of, in respect of wardship, 4, n. 

UT DE HONORE, TENUEE, 
meaning of, 4, n. 

UT DE PERSONA, TENUEE, 

inaccurate phrase for tenure ut de corona, 4, n. 

VESTING, 

distinction between vested and contingent estates, 49, 56. 
when an estate is vested in possession, 56. 

interest, 56. 
not prevented by the existence of a prior power, 57. 

YILLEIN, 

enfranchised by grant of wb^t estates, 6, 7. 

connection of status, with copyhold tenure, 23. 

how base fee in lands of a villein tenant in tail could arise, 266. 

VTLLENAGE, 

meaning of, 23. 

relation to copyhold tenure, 7, 23. 
status of tenant, 23, n. 
tenure in, might be accepted by free men, 7. 

how such tenure dinered from customary tenure, 24. 
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WAEDSHIP, 

effect of tenure ut de corona on, 4, n. 

ut de honore on, 4, n. 
sub-infeudation on, 16, and note. 

WAEBANTY, 

was a coTenant real, annexed to an estate of freehold, 249. 

created only by word loarrantizo, 249. 

descent of benefit and burden of, 249. 

conveyed no estate, 249. 

operation of, 249. 

application of words lineal and collateral tOy 249. 

examples of Hneal and collateral, 249. 

a lineal, if accompanied by assets, was a bar to the issue in 

tail, notwithstanding Statute De Donia^ 249. 
efficacy of a common recovery based on this rule, 249. 
now made ineffectual by statute, 250. 

the remedy against the common vouchee equivalent to assets, 
252. 

WASTE, 

tenant in tail after possibility, not punishable for, 235. 

tenant pur autre vie by his assignment, is punishable for, 
287. 

WOEDS AND PHEASES, 
in liberam eleemoainam^ 9. 
in puram eleemoainam, 9. 
annjour et toast. See sub voc. 
quia 9uspensu9 est per collum. See Attaikdeb. 
quia abjuravit regnum. See Attainder. 
quia utlegatus est. See Attainder. 
*' tail general," and " tail special," 233. 
'* general tail," and *' special tail," 233, 234. 
procreatis and procreandis, 236. 

in liherum maritagiumy 236. And see Frankmarrxage. 
conusor and conusee, 246. 
deforceant, 246. 
warrantizoy 249. 
tenant to the pracipe^ 251 . 
jus accrescendif 295. 
per my et per touty 296. 
per tout et non per my, 304. 

WEITS, 

of formedon. See Formedon. 
entry sur disseisin in the per, 70. 
cessavit, 16. f 

pracipe, 251. 
entry, 330. 
right, 330. 

the end. 
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